


Insurance Counsel 


Journal 
October, 1948 


CONVENTION ISSUE 



































Fletcher B. Coleman, Chairman 
Obligation of the Insurer Under the Permissive Use Section of Automobile 
Insurance Contracts When Car Is Being Used by Individual Authorized 











t Is Meant by “Insurer’s ve Ao Defend?” John P. Faude 
Immunity From =e Liability Available to — Charitable and 


Abolished? (Affirmative) J. A. Gooch 
Should Immunity From ie. Liability yon Certain 
Governmental Agencies Be Abolished? 
OPEN FORUM—Practice and Procedure 
William A. Kelly, Chairman 
Tendency of Federal and State Courts to Permit An Inspection 
Party's Files, Kenneth B. 
Under Reserved Rights, Gervais 
eeting From A Wife’s Point of View, 














International Association of Insurance Counsel 
Massey Building = Birmingham, Alabama 


Eatered as Second Class Mail Matter at the Post Office at Birmingham, Alabama 














KENNETH P. GRruBB 
President, International Association of Insurance Counsel 


1948-1949 

















President’s Page 


et ®@ 


thas MEETING at San Francisco resulted in a pleasingly large 

turnout considering the distance from the residences of most 
of our members. However, in view of the fact that a small per- 
centage of our total membership was able to attend, I want to 
repeat for their benefit many of the things that were mentioned 
at San Francisco. 


Your newly elected officers appreciate the confidence which 
you have shown in us. We are keenly aware of the responsibilities 
we have undertaken. 


Those who were unable to attend the meeting at San Fran- 
cisco missed an excellent program and a very pleasant meeting. 
The organization and management of the special train added 
greatly to the enjoyment of the trip. We were royally entertained 
by the members both in Los Angeles and San Francisco and are 
especially indebted to Joe Spray in Los Angeles and Ed Bronson 
in San Francisco. 


The members who attended were especially appreciative of 
the splendid program Lowell White and his committees provided. 
I am sure all will enjoy the parts printed in this issue of the 
Journal. 


The Executive Committee is happy to announce that George 
Yancey has consented to again act as Editor and Miller Manier 
as Associate Editor of the Journal for the ensuing year. 

I hope to have committee selections completed by early Oc- 
tober so that they will have ample time to get out their reports 
and to prepare for such round tables as are to be conducted at 
the next meeting. 


With the cooperation of the membership and the various 
committees, I am confident that the Executive Committee will 
maintain the high standards set by our predecessors. This is your 
organization. You will enjoy it and benefit from it in proportion 
to your enthusiasm, interest and contribution. Your continued 
enthusiasm and interest are solicited with confidence by your 
officers. 

KENNETH P. Gruss, President. 
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PURPOSE 

The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of Canada, or of the Republic of 
Cuba, or of the Republic of Mexico, who are actively engaged wholly or in part in prac- 
tice of that branch of the law pertaining to the business of insurance in any of its 
branches, and to Insurance Companies; for the purpose of becoming more efficient in that 
particular branch of the legal profession, and to better protect and promote the interests 
of Insurance Companies authorized to do business in the United States or Dominion of 
Canada or in the Republic of Cuba, or in the Republic of Mexico; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them and Insurance 
Companies generally. 
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THE SAN FRANCISCO MEETING 


By MILLer Manier, Associate Editor 


Even a crow as he flies would become 
weary in traversing his routes from the At- 
lantic Ocean or the Gulf of Mexico to the 
waters of the Pacific beneath Nob Hill 
(San Francisco), but not so the 349 (or 
more) registered members and guests at the 
San Francisco meeting. 

We came from everywhere and the meet- 
ing was made International as our name 
denotes by the attendance of a delightful 
gentleman and an excellent lawyer from 
Vancouver, British Columbia, Canada, who 
makes it possible to say we arrived by air, 
by rail, by sea and by automobile. 

Due to disarrangement of the plans of 
your Associate Editor, when, while entirely 
sober but acting too youthful, he performed 
in his automobile a feat which he learned 
in the air in 1918 as an Army Air Cadet, 
ie. a combined barrel roll and an Immel- 
man turn just before leaving for San Fran- 
cisco, he made the trip via air and could 
not be aboard the special train, which 
brought some 140-odd of our members and 
guests to San Francisco on Monday, Au- 
gust 30, 1948. 


SPECIAL TRAIN 


You will find the story of the special 
train from Chicago listed in the program 
of the American Bar Association at Seattle, 
Washington, as the “Duncan Lloyd Insur- 
ance Special Train,” in a special article 
prepared by Mr. J. H. Gongwer, of Mans- 
field, Ohio. Suffice it to say for this article, 
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from all reports from those aboard, they 
went places, saw things and had a wonder- 
ful time under the direction and chaper- 
onage of our amiable, newly and first-elect- 
ed “President-Elect.” 


NEW METHOD OF REGISTRATION 

Much to the surprise of your Associate 
Editor, when he blew into the Fairmont 
Hotel via the United Air Lines on Tues- 
day night, August 3lst, 1948, he found that 
he had apparently already arrived as he 
was handed the registration list which had 
his name listed thereon, and more impor- 
tant, the registration list did not do as in 
the past, i.e. split families and place the 
wives in a separate category as “guests,” 
but each member who had his wife in at- 
tendance was listed with her and her first 
name was given. All of this just gave an 
added touch of informality which has al- 
ways been one of the finest things about the 
International meetings and made for quick- 
er and closer friendships. 


EXECUTIVE COMMITTEE MEETING 


The Executive Committee of the Asso- 
ciation went into session on Tuesday night, 
August 3lst, 1948, and labored well into 
the night perfecting (the word is properly 
used as the results were perfect) plans for 
the forthcoming meeting and performing 
its usual duties as the steering committee 
of the Association. 


OPENING SESSION 


The meeting was called to order at 9:30 
a.m. Wednesday, September Ist, 1948, by 
President Lowell White and the Mayor of 
San Francisco, Honorable Elmer E. Robin- 
son, formerly an insurance lawyer and a 
Judge of the State of California, delivered 
the address of welcome entitled “Welcome 
to San Francisco, and Discussion of Trials 
of Insurance Cases as Seen From _ the 
Bench.” 

Mr. Robinson’s address welcomed us all 
and made all of us feel at home and his 
observations as a Judge in the trial of in- 
surance cases were both entertaining and 
beneficial to all who were present. 

There followed the address of the Presi- 
dent, which was fearless, provocative and 
instructive and which appears elsewhere in 
this issue of the Journal. 

Following the President’s address was 
an address by Mr. Roy Folger, an insur- 
ance broker of San Francisco, entitled “How 
to Treat Your Insurance Broker.” Mr. Fol- 
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ger had the whole audience in an uproar 
of laughter from beginning to end and his 
address should have the effect of greatly 
reducing the living, smoking and bar ex- 
pense o vena | insurance brokers and agents 
throughout these United States during the 
coming year, as well as to make them think 
they have greatly improved their golf games, 
and it also in its serious aspects gave us 
cause to think. 

Wayne Ely, of St. Louis, Missouri, then 
introduced his fellow Missourian, Mr. 
Joseph A. McClain, General Counsel for 
the Wabash Railroad Company, who de- 
livered an address on “Tomorrow's Rail- 
roads, Their Relation to the Lawyer and 
the Public,” which was most interesting. 

Then followed the report of the Com- 
mittee on Proposed Amendments to the 
By-Laws of the Association, and it was or- 
dered that a vote be taken on the proposed 
amendments at a subsequent session, which 
was done and all the proposed amendments 
were adopted. For the amendments to the 
by-laws see the April, 1948, issue of the 
Journal. 

The reports of the Secretary, Treasurer 
and the Editor of the Journal concluded 
the first session. 


LADIES’ ENTERTAINMENT 


Mrs. L. Duncan Lloyd, of Chicago, IIli- 
nois, Chairwoman of the Ladies’ Entertain- 
ment Committee, just before adjournment 
time of the morning session, announced the 
entertainment program for the ladies. She 
stated there would not be any golf or 
bridge, but that the ladies would have a 
reception and luncheon in the Golf Room 
of the Fairmont Hotel on that date fol- 
lowed by a directed tour of Gump’s (im- 
porters) on that afternoon. 


NEW ATTENDERS 


Immediately on adjournment of the 
Wednesday morning, September Ist, 1948, 
session, each member who was _ attending 
his first meeting reported to the registra- 
tion desk where a red rose (not a red rib- 
bon as at the last meeting) was pinned to his 
lapel and all were initiated into the cam- 
araderie of an International meeting at a 
cocktail party presided over by Robert M. 
Nelson, of Memphis, Tennessee. When the 
party was over the only way you could tell 
a first convener from the old crowd was by 
the red rose and if the rose had wilted, it 
had served its purpose—everybody felt at 
home. It was a splendid idea. 
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WEDNESDAY AFTERNOON SESSION 


This session was given over entirely to 
an “Open Forum” presided over by Fletch. 
er B. Coleman, of Bloomington, Illinois 
Chairman of the Association’s Automobile 
Insurance Law Committee. The general 
subject was “Interpretation of ‘Permissive 
Use’ in ‘Definition of Insured’ Section of 
Automobile Insurance Contracts.” 

The obligation of the insurer was dis. 
cussed from a two-fold point of view—in an 
address by Allen Whitfield, of Des Moines, 
Iowa, on the problem of “When car is being 
used by individual authorized by insured” 
—and the other in an address by Myr! Priest 
of St. Paul, Minnesota, on the problem 
“When individual authorized by insured 
to use car delegates right to others.” 

Both addresses brought forth many ques. 
tions and answers. Nearly all of us have 
wrestled one time or another with some 
problem arising under one or the other, or 
both addresses, and naturally the forum was 
a great success because the subjects were 
timely, useful and we all needed or have 
needed help along these lines. 


PRESIDENT’S RECEPTION 


All in attendance put on their best bibs 
and tuckers by 6:30 p.m. Wednesday night 
and appeared at the President’s reception. 
It was a lovely party held in the Red Room 
at the Fairmont, where the business ses- 
sions were also held, and next to the ball- 
room of the Fairmont, into which those 
drinking both “red” and “Scotch” flowed 
for the annual banquet, which followed im- 
mediately after the reception. 


ANNUAL BANQUET 


Due to the flowing and overflowing at 
the President’s reception, the President {i- 
nally got a very special table at the banquet 
(it was set up specially due to overflow 
last minute purchases of banquet tickets), 
and we all got down to an excellent dinner 
and dancing to an excellent orchestra 
which was greatly enjoyed by all. 


THE FAIRMONT AND THE 
MARK HOPKINS 


When the Executive Committee selected 
San Francisco as the site of the 1948 meect- 
ing, some qualms were expressed as to the 
attendance to be expected, but such wor- 
ries proved to be worries only in prospect, 
for as related, the attendance was excellent. 

The two hotels did an excellent job in 
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handling the crowd. Each is located on the 
top of Nob Hill and each has a beautiful 
setting. Each is just across the street from 
the other. The Fairmont furnished the 
meeting rooms and the banquet hall and 
housed the majority of the members, with 
the overflow being at the Mark Hopkins. 

The Fairmont is reported to be one of 
the few hotels in San Francisco which was 
not demolished by San Francisco’s earth- 
quake and following fire. It has many lev- 
els and on each there is one or more oasis 
or rooms of entertainment including “The 
Venetian Room,” “The Papagay Room” 
(Mexican), “The Tonga Room” (Chinese) 
and “The Merry-Go-Round Bar,” and, of 
course, the Mark Hopkins has the world 
famous “Top of the Mark.” 

After the annual banquet the editorial 
staff of the Journal, i.e. Editor and his As- 
sociate Editor, maybe because birds of a 
feather flock together, or maybe because 
water seeks its own level, even if other 
liquids may not, somehow gravitated to- 
gether, and without bragging, they togeth- 
er made all the rooms in the Fairmont with 
a few private rooms of their friends thrown 
in, and the Top of the Mark; and at 4:00 
am. on Thursday morning, September 2nd, 
1948, parted from each other for their re- 
spective rooms in the Fairmont after bacon 
and eggs in downtown San Francisco. 

Strange to say each erroneously expected 
the other to prepare the report of the ses- 
sion held on Thursday morning, Septem- 
ber 2nd, 1948. The Associate Editor can 
both report that the Editor did not arise 
until the hour of adjournment of said ses- 
sion and that he wishes he had not, but he 
did, so we will now give you the story on 
that session. 


THURSDAY MORNING OPEN 
FORUMS 


The entire session was given over to two 
open forums, which were held at one and 
the same time, and the members had the 
choice of the Casualty Insurance Commit- 
tee’s open forum presided over by John A. 
Kluwin, of Milwaukee, Wisconsin, as Chair- 
man, and the open forum put on by the 
Accident and Disability Insurance Commit- 
tee, Life Insurance Committee and the 
Workmen’s Compensation Insurance Com- 
mittee jointly. Richard B. Montgomery, 
Jr., of New Orleans, Louisiana; T. DeWitt 
Dodson, of New York City, New York, and 
Lee J. Scroggie, of Detroit, Michigan, acted 
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as Co-Chairmen and discussion leaders for 
this forum. Both forums were well attended. 

The Casualty Insurance Committee’s 
open forum was based around an address 
by John P. Faude, of Hartford, Connecti- 
cut, entitied “What is meant by ‘Insurer’s 
Duty to Defend?’”, and a-debate between 
J. A. Gooch, of Ft. Worth, Texas, and 
George E. Heneghan, of St. Louis, Missouri, 
on the subject “Should Immunity From 
Tort Liability Available to Certain Chari- 
table and Governmental Agencies Be Abol- 
ished?” 

The combined Accident, Life and Work- 
men’s Compensation open forum was based 
on the question “What Constitutes Total 
Disability in Life, Health, Accident and 
Compensation Insurance, and What Can 
Be Done Towards Minimizing the Effects 
of Present Decisions Upon the Subject?” 
The general question was broken down 
into discussions as follows: 

(a) “The Trend of Recent Decisions De- 
termining What Constitutes Total Disabil- 
ity in Life, Health and Accident Policies 
and in Compensation Cases.” This was dis- 
cussed by Lee J. Scroggie, of Detroit, Michi- 
gan; Joseph R. Stewart, of Kansas City, 
Missouri, and George Gardere, of Dallas, 
Texas. 

(b) “A Home Office Point of View as to 
These Decisions.”” This was discussed by 
Price H. Topping, of New York City, New 
York. 

(c) “The Effect of Such Decisions on the 
Rehabilitation of Disabled Persons.” This 
was discussed by John P. Faude, of Hart- 
ford, Connecticut. 

(d) “The Psychological Effect Upon 
Claimants for Total Disability Resulting 
from a Too Liberal Interpretation of To- 
tal Disability Provisions.” This was dis- 
cussed by Richard B. Montgomery, Jr., of 
New Orleans, Louisiana. 

(e) “Suggestions as to Ways to Present 
the Problems of a Too Liberalized Inter- 
pretation of Disability Provisions to the 
Courts.” This was discussed by Robert M. 
Nelson, of Memphis, Tennessee. 


THURSDAY AFTERNOON 


This afternoon was given over entirely 
to recreation and many of the members and 
guests played golf, visited the downtown 
stores, and went sightseeing, but many of 
the group boarded the good ship “Sight 
Seer” for a most delightful two and one- 
half hour cruise of the San Francisco har- 
bor. It was a beautiful day, with the bay 
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being calm and the fresh air revived all 
those who went. The Entertainment Com- 
mittee had provided buses for transporta- 
tion from the Fairmont to the dock and 
return. 


THE HUMBLE HUMBUGS 


Everybody rushed around and again got 
into his or her best and was ready for the 
Humble Humbugs’ Mint Julep party at 
6:30 that night, which was held in the Red 
Room of the Fairmont. All members and 
guests attending the meeting were guests 
of the Humble Humbugs at this party. It 
was excellent from the mint juleps through 
the hors d’oeuvres, and the singing led by 
our own L. J. (Pat) Carey, of Detroit, 
Michigan. 

The night was given over to group en- 
tertainments, dinner parties, the visiting of 
various famous eating and entertainment 
places in the city proper, including parties 
at the “Forbidden City,” “Trader Vicks” 
(in Oakland), “Jack’s” and “Top of the 
Mark,” and many other places. 


FRIDAY MORNING SESSION 


The Practice and Procedure Committee 


held an open forum. The first address was 
by Kenneth B. Cope, of Canton, Ohio, en- 
titled “The Growing Tendency of Federal 
and State Courts to Permit an Inspection 
by a Part of the Opposing Party’s Files,” 
The second address was by Gervais W. 
Fais, of Columbus, Ohio, entitled “Insur- 


er’s Responsibilities Under Reserved 


Rights.” 
Both of these addresses were excellent, 
helpful and well received. 


THE GREENBRIER 


To the great delight of all those present, 
L. Duncan Lloyd, of Chicago, Illinois, read 
a telegram from the management of the 
Greenbrier, Hotel, of White Sulphur 
Springs, West Virginia, to the effect that 
the hotel was holding the dates of August 
18th, 19th and 20th, 1949, for our next 
meeting, and it is a foregone conclusion 
that we will reunite there in 1949. 

The news that the Greenbrier would en- 
tertain us again was received with great 
applause, and while all of our meetings 
have been good and none has ever sur- 
passed the meeting at San Francisco, some 
of us who are getting a little bit older began 
thinking back on the wonderful days of 
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our youth in the Association which we had 
spent at the Greenbrier. 

The suggestion was heard that Arthu 
Powell, of Atlanta, Georgia, wrote a splen- 
did book entitled ““Now I Can Go Home,” 
but that the Executive Committee could 
heave a sigh of relief and say “Now we 
can go back to the Greenbrier.” 


REPORT OF THE NOMINATING 
COMMITTEE 


This Committee, under the chairman. 
ship of Walter R. Mayne, of St. Louis, 
Missouri, was in constant session from the 
first afternoon of the meeting until late 
Thursday night and many members ap. 
peared before it espousing one or more 
members for various offices. When it made 
its report it gave general satisfaction and 
gave us the following officers and Execu- 
tive Committeemen for the year 1948-1949, 
whose autobiographies in thumbnail style 
as presented by each follow: 


President 


KENNETH Puittie Gruss, 828 North 
Broadway, Milwaukee 2, Wisconsin. Born 
Mauston, Wisconsin, September 14, 1895; 
attended Mauston High School, Northwest- 
ern University, College of Letters and Sci- 
ence, one year of law at Northwestern Uni 
versity; pilot U. S. Army Air Force in 
World War I; LL.B., University of Wiscon- 
sin, 1920; Order of Coif; admitted to Wis. 
consin Bar 1921; married Marguerite Nu- 
zum—have two children, Dr. Kenneth P. 
Grubb and Barbara Grubb. Partner in the 
firm of Quarles, Spence and Quarles, with 
which he has been associated since 1921: 
member of Milwaukee County, Wisconsin 
State, American Bar Associations; Sigma 
Chi, Phi Delta Phi fraternities and Uni- 
versity Club of Milwaukee. 


President-Elect 


L. Duncan Ltoyp, 135 S. LaSalle Street, 
Chicago 3, Illinois. Born at Catlin, Ver 
milion County, Illinois, January 6, 1899. 
Education—Catlin Public Schools, Univer 
sity of Illinois A.B., 1920; Harvard Law 
School LL.B., 1923. Admitted to Illinois 
Bar, practicing in Chicago since admission 
October 11, 1923. Married Olivia V. Schad, 
September 10, 1921—two daughters, Kath- 
erine Jane, age 20, a junior at Stanford Uni- 
versity, and Virginia Ann, age 10. Member, 
Lambda Chi Alpha, American, Illinois and 
Chicago Bar Associations, Law Club of Chi- 
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cago, Economic Club of Chicago, Execu- 
tives’ Club (Member of Board of Direc- 
tors 1947-49), Skokie Country Club, Uni- 
yersity Club of Chicago and The Attic 
Club; Republican, Methodist, Mason. Part- 
ner Lord, Bissell & Kadyk, formerly known 
as Lord, Lloyd & Bissell, since 1930. Execu- 
tive Committee, International Association 
of Insurance Counsel, 1946. Home, 537 


Jackson Avenue, Glencoe. 


Vice Presidents 


_ A. Goocn, 1500 Sinclair Building, Fort 
Worth 2, Texas. Born August 3, 1903 at En- 
nis, Texas. Law and academic education 
University of Texas, 1929; admitted to 
Texas Bar, 1929. Wife, Adrienne G. Gooch. 
Has been associated with law firm of Can- 
tey, Hanger, McKnight & Johnson for past 
18 years; partner 12 years. Member of Ma- 
sonic Order and Shrine; member Tarrant 
County, Texas State and American Bar 
Associations. 

Vicror CHARLES Gorton, born War- 
saw, Ind., July 8, 1891, s. Lycurgus Per- 
rault and Viola (Starkweather) G.; LL.B. 
with honors, Indiana Law School, 1912. 
Admitted to Ind. bar, 1913 and practiced 
in Indianapolis, 1913-32. Vice President 
and General Counsel, Allstate Ins. Co., 
Chicago, since 1932. Sergt. Intelligence 
Staff, U. S. Army, 1918. Past Pres. Christian 
Men Builders, Inc., member, American Bar 
Assn. (Ins. Sec’t), Internat. Ass’n of Ins. 
Counsel, Am. Legion, Republican, mem- 
ber, Disciples of Christ Church, Mason, 
52nd degree, Shriner, Electric Club. Mem- 
ber Forum Board, Insurance Decisions, 
1934-1941. Author of the text: “Automo- 
bile Claim Practice,”” 1940. Contributor to 
the press of law and insurance. Office, 20 
N. Wacker Drive, Chicago, Ill. Res. 269 
Vine Ave., Lake Forest, Ill. 


Secretary 


Davip IRons McAtIsTER, 63 South Main 
Street, Washington, Pennsylvania. Born 
February 21, 1896, in McDonald, Pennsy]l- 
vania. The name was a foregone conclu- 
sion because I was the first grandson on 
either side of the house and both grand- 
fathers were named David and, following 
the old Presbyterian custom, the middle 
name was that of the family name of the 
preacher in the hope that I would take up 
the ministry. After graduating from Wash- 
ington High School I attended Washington 
and Jefferson College, graduating in 1918 
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and at the same time earning my Master's 
Degree which was not conferred until two 
years later. At that time I intended to be 
physics professor but, having met a large 
number of them in the Science and Re- 
search Division of Aviation, in which I 
served in World War I, I entered Pitt Law 
School where I graduated in 1922. I was 
admitted to the Bar that same year, started 
to practice and am still sitting in the same 
office that I started in in Sepember of 
1922. My first two partners, Mr. Blanchard 
G. Hughes and former Pennsylvania Su- 
preme Court Justice Howard W. Hughes, 
are both deceased, and my other partner, 
Mr. Wray G. Zelt, Jr., is practicing with 
his brother, and I am at present by myself. 
I was married October 5, 1928, and have 
one daughter, Patricia, now eighteen, who 
is a Sophomore at Duke University. 


Treasurer 


Forrest S. SmitH, One Exchange Place, 
Jersey City 2, New Jersey. Born Jersey City, 
New Jersey, January 3, 1904. Education: 
A.B. degree from Princeton University, 
1925; LL.B., Harvard Law School, 1928. 
Admitted to Bar 1929, firm Smith, James 
& Mathias. Wife: Harriet C. Smith; one 
daughter, Mary Ann Smith. Member Law- 
yers' Club, New York City, and Rumson 
Country Club, Rumson, New Jersey, and 
American, New Jersey State, Hudson and 
Monmouth County Bar Associations. 


Editor 


Grorce W. Yancey, 1007 Massey Build- 
ing, Birmingham, Alabama. Born La- 
Grange, Georgia, November 28, 1883. Prep- 
aratory education, Mercer University and 
University of Virginia; legal education, Co- 
lumbia University. Admitted to Bar 1906. 
Member: Birmingham, Alabama State and 
American Bar Associations. “I have not 
written you (Associate Editor) in reference 
to myself, as I feel that most of the mem- 
bers have known me so long that little can 
be added. However, if you expect to have 
some kind of a sketch as to each of the of- 
ficers, you might say that I began the prac- 
tice of law in Birmingham in 1906, and for 
more than twenty years have specialized in 
defending insurance companies in all types 
of insurance litigation. I consider my great- 
est honor was being elected and serving as 
President of the International Association 
of Insurance Counsel. I have been a mem- 
ber of the Executive Committee since the 
meeting at Old Point Comfort in 1928, con- 
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tinuously. I conceived the idea, and, with 
the approval of the Executive Committee, 
started the Insurance Counsel Journal and 
have enjoyed trying to make it worth while, 
and representative of the Association.” 


Retiring President 


Lowett Wuirte, Equitable Building, 
Denver 2, Colorado. Born March 12, 1898, 
Greenville, Ohio. Education—Greenville, 
Ohio, public schools, A.B. Degree, Ohio 
State University; LL.B. degree, University 
of Colorado; LL.M. degree, University of 
Denver. Admitted to Bar in 1924. General 
law practice in Denver since admission to 
the Bar. Licensed to practice and practicing 
in State Courts of Colorado, the various 
Federal Courts and the Supreme Court of 
the United States. Married Laura Louise 
Clough on December 22, 1920—have two 
children, Patricia, now Mrs. Walter A. 
Steele, and Edger White, a student. Served 
in United States Army from 1917 to 1919, 
with one year overseas. Member of Sigma 
Chi and Phi Delta Phi fraternities, Execu- 
tive Committee of International Associa- 
tion 1934 to 1936, Vice President of Asso- 
ciation 1946-1947 and President 1947-1948. 
Member of Denver, Colorado and Ameri- 
can Bar Associations, Past President of the 
Law Club of Denver, member of Denver 
Country Club and Denver Athletic Club. 


Members of Executive Committee 


MILTON ANDREW ALBERT, 227 St. Paul 
Street, Baltimore 3, Maryland. Born Au- 
gust 29, 1900 at Baltimore, Maryland. Grad- 
uated with LL.B. degree from University 
of Maryland in 1923. Admitted to Mary- 
land Bar in 1923. Wife: Helen K. Albert. 
Has been associated with New Amsterdam 
Casualty Company for past 31 years. As- 
sistant Secretary and Attorney, Casualty 
Claim Department, Home Office. Member 
of Masonic Order, Scottish Rite, Shrine, 
Engineers Club of Baltimore, Casualty and 
Surety Club, Gamma Eta Gamma Legal 
Fraternity, Baltimore City, Maryland State 
and American Bar Associations. 

Atvin RICHARD CHRISTOVICH, American 
Bank Bldg., New Orleans 12, Louisiana. 
Born March 17, 1897, Pass Christian, Mis- 
sissippi. Married to Elyria Kearney; two 
sons, Dick and Bill. Springhill College 
(A.B.), Loyola of the South (LL.B.); in- 
termedite law study at University of Ala- 
bama. Member American, Louisiana (Past 
Secretary) and New Orleans (Immediate 
Past President) Bar Associations. Member 
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International Association of Insurance 
Counsel. Former Asst. City Attorney and 
Asst. to Atty. General, State of Louisiana: 
Member American Legion (former State 
Adjutant and Post Commander). Chairman 
War Work Committee of American Bar 
Association for Louisiana and Fifth Cir. 
cuit during World War I. Member Pick. 
wick Club and New Orleans Country Club 
(Board of Governors), Alpha Tau Omega 
fraternity. Member of firm Christovich and 
Kearney. 

Wayne Ey, Commerce Building, St. 
Louis 2, Missouri. Born April 30, 1891 at 
Kennett, Missouri; academic education 
Westminster College, 1906-1908; legal edu- 
cation Washington & Lee University, 191]; 
Missouri University, 1913. Admitted to Bar 
December, 1913. Law firm Ely & Ely, con- 
sisting of Wayne Ely, Richard H. Ely, Rob- 
ert C. Ely, James C. Jennings and Ernest 
D. Grinnell, Jr. Married Amy Nelle Hen- 
derson of Jackson, Missouri, on June 30, 
1915. Children—Betty Jean (Hausner), 
Richard H. Ely, Robert C. Ely and Miriam 
Ely. Practiced law in Kennett, Missouri 
from 1913 to 1920; Assistant United States 
Attorney for the Eastern Division of Mis- 
souri in 1920; moved to St. Louis in 1920; 
Special Assistant Attorney General of the 
State of Missouri in 1926. Member of Sigma 
Nu and Theta Lambda Phi Fraternities, 
Algonquin Golf Club and Missouri Ath- 
letic Club. 

Ernest W. Fievps, 90 John Street, New 
York 7, New York. Born Russell County, 
Virginia, August 26, 1907. Attended Castle- 
wood, Virginia, High School. Received A.B. 
degree Lincoln Memorial University, Har- 
rogate, Tennessee, and LL.B. degree from 
New York University, Admitted New York 
Bar 1937. Married Muriel Warne, May 15, 
1937; one son, Frederick. Entered the em- 
ploy of United States Guarantee Company 
1930 in Claim Department. Made Vice 
President February 28, 1944, and now also 
General Counsel in charge of Legal and 
Bonding Claim Departments. Member The 
Virginians (N. Y.); President, Oswegatchic 
Hills Club, Inc., Niantic, Conn. 


J. Harry LaBrum, Packard Building, 
Philadelphia 2, Pennsylvania. Born August 
9, 1897, Philadelphia, Pennsylvania. Mar- 
ried Catherine Agatha Foley. One daugh- 
ter, Agatha Mary (Mrs. Walter L. Taylor). 
Graduate of Georgetown University Law 
School, LL.B. 1925; post-graduate, Cam- 
bridge University, England. Member of Dis- 
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trict of Columbia (1925) and Pennsylvania 
(1927) Bars. Member of Philadelphia, 
Pennsylvania and American Bar Associa- 
tions, Chairman, Section of Insurance Law, 
American Bar Association (1946-47). Mem- 
ber of firm of Conlen, LaBrum and Beech- 
wood, Special Deputy Attorney General for 
Commonwealth of Pennsylvania (1936-37). 
Chairman, Special Committee on River 
Pollution (1946-48), Member of Board of 
Directors (1948-52) Chamber of Commerce 
of Philadelphia, Phi Alpha Delta Law Fra- 
ternity (Supreme Justice 1938-46). Honor- 
ary Vice Consul of Iceland, Colonel, United 
States Army Signal Corps (1942-45). Re- 
ceived award of Legion of Merit and Order 
of The Crown of Italy. Director, Army Sig- 
nal Association; member of American Le- 
gion, Military Order of Foreign Wars of 
the United States, and Reserve Officers 
Association of United States, Philadelphia 
Chapter. Member of Union League of Phil- 
adelphia, University Club, Racquet Club, 
Down Town Club, Philadelphia Country 
Club, Lawyers’ Club, Foreign Traders As- 
sociation, Port of Philadelphia Maritime 
Society, Kiwanis Club of Philadelphia, 
Traffic Club, Association of Practitioners 
before Interstate Commerce Commission; 
India House, New York City; National 
Press Club, Washington, D. C.; New Jer- 
sey Society of Pennsylvania. 

FRANKLIN J. Marryott, 175 Berkeley 
Street, Boston 17, Massachusetts. Born May 
11, 1908, Jamesburg, New Jersey. Prepara- 
tory education, Jamesburg high school. 
Litt. B. Rutgers University (1925), LL.B. 
New Jersey Law School (1928). Taught at 
Middlesex County Vocational School in 
New Brunswick, New Jersey (1925-1928); 
worked for the Newark, New Jersey, law 
firm of Hobart and Minard and was assist- 
ant dean and an assistant professor at New 
Jersey Law School. Joined Liberty Mutual 
Insurance Company as a trial attorney in 
company’s Newark, New Jersey office in 
1931, was transferred to company’s home 
office in Boston, Massachusetts, in 1939 as 
Assistant General Counsel, was named 
Counsel in 1943, and became General 
Counsel of the Liberty Mutual Insurance 
Company and United Mutual Fire Insur- 
ance Company on September Ist, 1948. 
Member: Chi Phi Fraternity (winner of 
Chi Phi “Sparks Memorial Medal” for 
scholastic excellence while attending Rut- 
gers), Boston and American Bar Associa- 
tions, Wellesley Country Club. Committee 
memberships include: Forms Committee 
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and Legal Committee of the National 
Counsel on Compensation Insurance; Legal 
Committee of the American Mutual Alli- 
ance, Legal Committee of the Mutual In- 
surance Statistical Association. Member of 
the Council of the Insurance Section of the 
American Bar Association, Contributor to 
various legal and insurance publications. 
Past Vice President of the International 
Association of Insurance Counsel and for- 
merly chairman of its Massachusetts State 
Membership Committee and of its Home 
Office Counsel Committee. Lives at 96 Fair- 
banks Avenue, Wellesley Hills, Massachu- 
setts. 

Rosert Mayo Ne son, 1001 Columbian 
Mutual Tower, Memphis, Tennessee. Is 
head of the law firm conducted under the 
name of Robert M. Nelson, consisting of 
himself, four partners and three associates. 
Married Marjorie Turner Nelson, and has 
two children, Ann Marjorie Nelson and 
Robert Mayo Nelson, Jr. Education: 
Holmes County Junior College, Goodman, 
Mississippi; attended University of Mis- 
sissippi and University of Memphis Law 
School. LL.B. degree, University of Mem- 
phis Law School. Specialized in Insurance 
Law from time of admission to Bar, begin- 
ning practice as a branch claim attorney 
for the Insurance Securities Group (Union 
Indemnity Group) and later became their 
trial attorney for the Memphis area. Spe- 
cialized in general insurance practice since 
that time. Member of the Memphis and 
Shelby County, Tennessee and the Ameri- 
can Bar Associations, the International As- 
sociation of Insurance Counsel, Insurance 
Section of American Bar. Formerly served 
as a Director and Member of the Execu- 
tive Committee of the Memphis and Shel- 
by County Bar Association. Has served as 
Chairman of the Workmen’s Compensation 
Committee and has served as a member of 
the various committees of the International 
Association since 1934. Member of Ten- 
nessee Club, University Club, Chickasaw 
Country Club, Yacht Club, and President 
of the Propellor Club of Memphis. Mem- 
ber Sigma Alpha Epsilon and Delta Theta 
Phi Law Fraternity. For ten years one of 
the National Officers of Delta Theta Phi. 


Josern A. Spray, 727 West Seventh Street, 
Los Angeles 14, California. Born in El 
Reno, Oklahoma, January 31, 1899. Gradu- 
ate of Tempe Normal, Tempe, Arizona, 
1918; graduate of University of California, 
with LL.B, degree and admitted to prac- 
tice in 1923. Member of firm of Spray, 
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Gould & Bowers. Wife: Loeta Spray; two 
sons, Joe Spray, Jr., and Terry Spray. Mem- 
ber of Jonathan Club and Phi Alpha Delta. 

Wayne E. Sricuter, 902 Home Bank 
Bldg., Toledo 4, Ohio. Born: Bradford, 
Ohio, January 22, 1901. Attended public 
schools in Bradford, Ohio. Served in Unit- 
ed States Navy, 1917-1919. Bachelor of Arts 
degree (cum laude), Ohio State University, 
1922. Juris Doctor degree, Ohio State Uni- 
versity Law School, 1924. Fraternities: Del- 
ta Theta Phi, Phi Beta Kappa and Order 
of the Coif. Admitted to Ohio Bar, 1924. 
Member of firm of Effler, Eastman, Stich- 
ter & Smith, Toledo, Ohio. Part time in- 
structor, College of Law, University of To- 
ledo, 1925-1940. Chairman, Insurance Law 
Section, Ohio State Bar Association, 1941- 
42. Member of Practice and Procedure 
Committee, Insurance Section, American 
Bar Association. Member of Inverness Club, 
Toledo Chamber of Commerce and High 
Twelve International. Married Irene Ma- 
son August 25, 1925. Has four sons: Rich- 
ard, Don, John and Philip. 


THANKS 


It would not be proper to close this re- 
port on the San Francisco meeting without 
extending the sincere thanks of everyone 
in attendance to E. D. Bronson, Chairman 
of the Convention Arrangements Commit- 
tee, and his local committee of San Fran- 
ciscans: Lester M. Caldwell, Arthur A. 
Park, Joe G. Sweet and R. P. Wisecarver 
and other members of the Association in 
and around the San Francisco area, for a 
most enjoyable meeting and stay in San 
Francisco. They had even arranged with 
the weather man to make California weath- 
er as advertised by the Chamber of Com- 
merce, and all of us in attendance owe 
them a debt of gratitude, which we would 
like to repay fluently but which can best 
be summed up in the simple but heart-felt 
word “thanks.” 





NEW MEMBERSHIP QUALIFICA- 
TIONS AND BLANKS 


Due to the amendment in the By-Laws 
as to qualifications for membership, it is 
requested that members destroy all old 
blanks for application for membership in 
the Association. Those desiring blanks for 
application of new members should write 
to the Secretary to procure them so that 
they will comply with the new By-Laws. 
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PROCEEDINGS AND ADDRESSES OF 
OPEN FORUMS 


Due to limited space in the Octobe 
Journal your Editors have found it imprac- 
ticable to publish in this issue all of the 
Open Forum Proceedings and Addresses 
delivered at our San Francisco meeting. 
The proceedings and addresses are both 
interesting and informative, and they will 
appear in the January, 1949, issue of the 
Journal. 

Those of you who did not have the op- 
portunity of attending these Open Forums 
will, I am sure, await with interest the re- 
ceipt of your January, 1949, Journal. 


I 


ACCIDENT AND DISABILITY INSUR. 
ANCE COMMITTEE, LIFE INSUR. 
ANCE COMMITTEE AND WORK. 


MEN’S COMPENSATION INSURANCE . 


COMMITTEE 
Richard B. Montgomery, Jr. 
T. DeWitt Dodson, and Lee J. 
Scroggie, Co-Chairmen 

Subject: What Constitutes Total Disabili- 
ty in Life, Health, Accident and Compen- 
sation Insurance, and What Can Be Done 
Towards Minimizing the Effects of Pres- 
ent Decisions Upon the Subject? 

(a) The Trend of Recent Decisions De- 
termining What Constitutes Total Disabili- 
ty in Life, Health and Accident Policies 
and in Compensation Cases.—Lee J. Scrog- 
gie, Joseph R. Stewart and George Gardere. 

(b) A Home Office Point of View as to 
These Decisions—Price H. ‘Topping. 

(c) The Effect of Such Decisions on the 
Rehabilitation of Disabled Persons—John 
Paul Faude. 

(d) The Psychological Effect Upon 
Claimants for Total Disability Resulting 
From a Too Liberal Interpretation of To- 
tal Disability Provisions—Richard B. Mont- 
gomery, Jr. 

(e) Suggestions as to Ways to Present the 
Problems of a Too Liberalized Interpreta- 
tion of Disability Provisions to the Courts 
—Robert M. Nelson. 


Il. 
FIDELITY AND SURETY LAW 
COMMITTEE 
George M. Weichelt, Chairman 

Cumulative Liability on Fidelity Bonds 
—G. L. Reeves. 

What Constitutes Labor and Material in 
Labor and Material Bond—Arthur Park. 
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PROCEEDINGS 


Annual Convention International Association Of 
Insurance Counsel 


FAIRMONT HOTEL AND MARK-HOPKINS HOTEL 
SAN FRANCISCO, CALIFORNIA 


September 1, 


WEDNESDAY MORNING SESSION 
SEPTEMBER 1, 1948 


The First Session of the Annual Meeting 
was called to order at 10:15 o'clock a.m., 
Mr. Lowell White, President, presiding. 


PRESIDENT ‘WHITE: Ladies and gen- 
tlemen, at this time I wish to call to order 
the 2Ilst Annual Meeting of the Interna- 
tional Association of Insurance Counsel. 


MR. DAVID I. McALISTER  (Secre- 
tary): Members of the Convention, For 
years it has been our custom to give a gavel 
to the incoming President to preside over 
the Convention—not as we used to do, give 
it to him after the convention was over 
to put in the suitcase and take home—and 
at this time, Mr. President, on behalf of 
the membership of the Association I wish 
to present to you this gavel. (Applause) 


PRESIDENT WHITE: Thank you and 
the Association. It is really a beautiful 
thing. I hope I can get rough with it and 
that it will “stand the gaff” because I think 
this meeting is going to get vicious after a 
bit. Thank you very much. 

We are honored today to have with us 
Che Honorable Elmer E. Robinson, Mayor 
of San Francisco. Mr. Robinson has had a 
rich and unique experience. He is not only 
the Mayor of San Francisco, but for many 
years he was a trial lawyer, and he served 
upon the trial bench of San Francisco. I 
am sure that he not only brings us greet- 
ings, but from his rich experience I think 
he can also give us some thoughts that will 
help us in our work as trial attorneys. 
Mayor Robinson. (Applause.) 

Mayor Robinson’s address will be found 
on page 311 of the Journal. 


PRESIDENT WHITE: Judge Robinson, 
your experiences remind me of a most un- 
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usual case in Colorado. As far as I know, 
it is the only case of cannibalism reported 
in the United States. This is not a fairy 
tale, and you will find it in one of the early 
Colorado Reports, it is the case of “Packe1 
v. the People.” It is a fabulous tale, I will 
not give you all of the details. One Packer 
was charged with murder and was accused 
of eating four or five of his companions 
during a trip high into the mountains in 
a hard winter many years ago. The case 
was tried in Hinsdale County. That coun- 
ty now has the immense population of five 
hundred persons, but in those days a mere 
handful lived in this far-away county. The 
jury found Packer guilty as charged, the 
time came for him to be sentenced. He 
appeared before Judge Geary, who was a 
gracious, courteous gentleman of the Old 
South. The Judge said, “Mr. Packer, you 
so and so, there were only seven Democrats 
in Hinsdale County, and now you have 
eaten five of them.” 

(President White delivered his prepared 
address, which appears on page 313 of the 
Journal.) 


PRESIDENT WHITE: We are now 
happy to have another citizen of San Fran- 
cisco address us. Mr. Roy Folger is too 
smart to be a lawyer. He knows the insur- 
ance business backwards and forwards, and 
he will address us on the serious subject of 
“How to Treat Your Insurance Broker.” 
Mr. Roy Folger... 


MR. ROY FOLGER (San Francisco, 
Calif.): Thank you, Mr. White. Ladies and 
gentlemen, I was going to introduce my 
address by saying, “Your Honor, Mayor 
Robinson, Mr. President, Ladies and Gen- 
tlemen,” but the Mayor I think has heard 
my address before and he has gone. 

Now I don’t want you to hold me re- 
sponsible for my address to you. I read in 
the Weekly Insurance paper that I was to 
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make the principal address of the Opening 
Session. Now, of course, I am very proud 
of that, although I must say that I have 
never been asked to make a serious address 
in San Francisco. I have been asked at 
times to provide a little froth, but if you 
will take it seriously I'll be proud of the 
lawyers. 

In the Bohemian Club in San Francisco 
you are not expected to mention your busi- 
ness nor your profession. The Bohemian 
Club is all for art, music, literature and 

‘ the drama, but once a year they take down 
their hair and allow the professional men 
and business men to say a few words about 
their businesses. So I did write a little paper 
which I shall read to you now. Ed Bron- 
son of that great firm of Bronson, Bronson 
and McKinnon, said he liked it, and he 
asked me if I would read it for these great 
lawyers here today. It has one virtue, it is 
short. 

It is so gratifying to know that the gen- 
tlemen of the International Association of 
Insurance Counsel are becoming hungry 
for advice about insurance matters, and 
particularly about the relations that should 
exist between the insurance broker and the 
members of the International Association 
of Insurance Counsel, who may be buyers 
of insurance. 

I have been asked so often in my forty- 
five years of experience as an insurance 
broker to express myself on the matters of 
insurance that I realized that my silence 
has been a mistake. 

(Mr. Folger delivered his prepared ad- 
dress entitled “How to Treat Your Insur- 
ance Broker,” which will be found on page 
317 of this Journal.) 


PRESIDENT WHITE: Mr. Folger, our 
trip was worthwhile just to hear your ad- 
dress. I am sure that we will all follow those 
admonitions and carry on the message that 
you have given us. Thank you very much. 
You have made us very happy. 

Now, ladies and gentlemen, I am going 
to change the program slightly, and we will 
hear from Mr. McClain and then we will 
have the discussion of the By-Laws and 
the Amendments after that. 

I would like for Mr. McClain to be in- 
troduced by our good friend, Wayne Ely. 


MR. WAYNE ELY (St. Louis, Mo.): 
Ladies and gentlemen. Lowell just sent 
word to me a few minutes ago that he 
didn’t like to associate too intimately with 
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lawyers outside this organization. Lowel] 
has been stepped up a little bit, a more 
respectable clientele I believe than when we 
met last year. He has asked me to intro. 
duce his and my good, friend, Joe McClain, 
Joe is a citizen of the United States and 
now resides, as you know, in the metropoli- 
tan center of this country. He is a graduate 
of Mercer and Yale and for some time he 
taught school in Louisiana. Then he was 
called to St. Louis to become the Dean of 
the Law School of Whitman University, 
From that position he was asked to accept 
the General Counselship for the Terminal 
Railroad Association of St. Louis. This was 
in 1942, I believe, and he served there until 
1945. Since 1945 he has been General Coun. 
sel for the Wabash Railroad Company. 
Thanks to his generosity I am going to 
save money on the way home. I trust that 
Duncan Lloyd will be here with me and | 
may be able to make expenses over the 
bridge table. 

It is my pleasure to introduce my good 
friend, Joe McClain, Jr., General Counsel, 
Wabash Railroad Company, St. Louis, Mo. 

(Mr. McClain delivered his prepared ad- 
dress entitled “Tomorrow’s Railroads: 
Their Relationship to the Lawyer and to 
the Public.” His address will be found on 
page 318 of the Journal.) 


PRESIDENT WHITE: The first meet- 
ing of the International Association of In- 
surance Counsel which I attended was held 
in 1932 at White Sulphur Springs. I'll nev- 
er forget that after someone had read a 
paper the meeting was thrown open for a 
discussion which gave each one of the two 
or three hundred men in the room a chance 
to get up and tell about certain cases they 
had won. Finally one realist in the crowd 
said, “I would like to hear from someone 
who has lost a case.” In view of the re- 
marks of the last speaker, I can no longer 
claim I have won all my cases, because | 
lost the Rutledge case. Mr. McClain, | 
think your address was excellent and it was 
fine of you to be willing to make the trip. 
You have given us something to think 
about. You have mentioned many things 
and tried to help the country in one of its 
problems. 

We have a most varied program. Now | 
would like to ask Mrs. Lloyd to appear up 
here just so you can see her. (Applause.) 


PRESIDENT LOWELL WHITE: Mr. 
Robert Nelson, do you have an announce- 
ment to make? 
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MR ROBERT NELSON: Yes, Mr. 
President, a very important one. As Chair- 
man of the Reception Committee, I wish to 
invite the new members of our Association 
and also all other members who are attend- 
ing this Convention for the first time to a 
reception for new members that will be 
held in the Green Room immediately after 
the adjournment of this session. You will 
be received by our committee and other 
“old timers” in the organization, and we 
will expect each and every one of you. We 
hope that all of you will come. I would 
like to ask the new members to be sure and 
stop by the registration desk, and that 
pretty little blond girl will pin a red rose 
on the lapel of your coat. It is not that we 
do not think the new members look well 
enough, for as a matter of fact, I think we 
have a handsome-looking new crop this 
year, but some of our gang may be a little 
near-sighted, and with this fresh California 
rose, 1 am sure everybody can smell you 
even if they can’t see you. This rose will 
be your means of identifying the new mem- 
bers and those attending for the first time. 
The Green Room is just to the right of the 
lobby. We will be expecting you, as soon 
as this session adjourns. 


PRESIDENT WHITE: I have been re- 
quested to call on George Weichelt for an 
announcement concerning the work of his 
committee on Fidelity and Surety Law, 
which had planned to have an open forum 
at this meeting. 


MR. WEICHELT: Many members of 
Fidelity and Surety Law Committee had 
prepared papers and had planned an open 
forum to be presented at this meeting, 
which I understand will not be held. 


PRESIDENT WHITE: This is a healthy 
sign, to think that members of the Surety 
Committee have gone ahead with all the 
work entailed in the preparation for an 


open forum. Unfortunately, we didn’t 
know this work was being done. Many 
months ago the plans were completed for 
the four open forums, mentioned in the 
program. We are indeed sorry to have dis- 
appointed the members of the Surety Com- 
mittee, however, the papers which they 
have prepared will be printed in the Jour- 
nal and we will look forward to reading 
them with interest. I am sure that we re- 
gret that we could not participate in the 
discussions planned by that Committee. I 
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congratulate you George Weichelt, and 
your Committee, for going forward and pre- 
paring this program, even though it could 
not be used. 

While speaking of Open Forums, I would 
like Wayne Stichter to make an announce- 
ment of his program. Wayne has done a 
great job in organizing this Forum. It really 
was tough this year trying to find out who 
was going to the West Coast. It was more 
difficult than usual. I think Wayne is to be 
congratulated on the fine work which has 
been done. 


MR. WAYNE STICHTER (Toledo, 
Ohio): Mr. President, Members. In previ- 
ous years our two or three Open Forums 
have as a rule been held on the same day 
and hour. A number of our members re- 
quested that those Forums not be scheduled 
at the same hour so that our members might 
be permitted to attend more than one Open 
Forum at our annual meeting. 

In response to this demand we have this 
year arranged four Open Forums to be 
spread over the three days of our Annual 
Meeting. 

The Chairman of these various commit- 
tees have worked very hard to bring you a 
worthwhile Open Forum program, and I 
assure you that the Chairmen of these vari- 
ous committees have done a “bang-up” job 
and it will be your loss if you don’t attend 
these meetings. Thank you! 


PRESIDENT WHITE: Is Ed Bronson 
here? Ed Bronson of San Francisco has 
been my bird dog, he has helped seek out 
local speakers, he has arranged for boat 
trips, sightseeing trips and has a couple of 
Chinese joints under his control for those 
interested in bizarre night life. I call Mr. 
E. D. Bronson, Chairman of the Arrange- 
ments Committee and Chairman of General 
Entertainment Committee. 

Mr. Ed Bronson made announcements re- 
garding entertainment for the members. 


PRESIDENT WHITE: At this time I 
would like to present the By-Laws Amend- 
ments. I would like to have a report from 
the Secretary as to whether there is a quo- 
rum present. 


SECRETARY McALISTER: There is a 
quorum present in excess of fifteen mem- 
bers in good standing in the Association. 


MR. STANLEY MORRIS (Vice Presi- 
dent, Charleston, West Virginia): Mr. Pres- 





Page 288 


ident and members of the Association. In 
the By-Laws of the Association, the first 
edition we have been able to find, appear- 
ing in Volume I of the 35th Issue, there 
have been some amendments, of course, and 
when your Executive Committee met in 
midwinter session this year we had a num- 
ber of proposals from subcommittees of that 
committee, which recommended changes in 
the by-laws. As a result there was a sub- 
committee appointed consisting of Wayne 
Stichter, John Kitch and myself, to formu- 
late and reduce to language suitable for 
interpolation into the existing by-laws, these 
various proposals, which had the approval 
of the Executive Committee. 

Lowell White, I believe, let out the fact 
that he was a member of the Committee 
that drafted the original by-laws, or a very 
early draft of them, anyway. Besides the 
very careful work of my colleagues on that 
Committee we have had Lowell’s assistance, 
the assistance of David McAlister and the 
very competent assistance of his staff. A 
great deal of time was spent in reducing 
them to a form suitable for interpolation 
into the existing by-laws. 

Now there are about only three things in 
these proposals which were printed in the 
April issue of the Journal, to which you 
have all had access. There are only about 
three or four of them that are very impor- 
tant. 

The first concerns increasing somewhat 
the requirement for membership, The new 
proviso is that to be eligible for election to 
membership in this Association a lawyer 
must be of a high professional standing, 
and must have devoted for the five years 
immediately preceding his application for 
membership a substantial portion of his 
professional time to the representation of 
insurance companies. If he be a general 
practitioner in the handling as legal coun- 
sel for actual litigated cases. If he be a 
member of the Home Office Staff of com- 
panies doing the type of work, legal work 
at the home office, which from time to time 
the Executive Committee may approve as 
sufficient. 


That elevation of the requirements,. if 
I may so state it, for membership seems to 
have the approval, and did have the ap- 
proval, of the members of the Executive 
Committee at the midwinter meeting. 

I might say that these amendments were 
again reviewed last evening at an extend- 
ed meeting of the Executive Committee; 
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they were discussed in detail and again had 
the approval of the Executive Committee, 

Now the next and most important pro- 
viso, a new idea for incorporation into the 
amendment, provides for the creation of 
the office of President-Elect. This year jf 
these amendments are adopted, in addition 
to electing a President you will elect a 
President-Elect to take office one year hence, 
The arguments in favor of that perhaps 
don’t need to be stated. It is the system 
which is used by the American Bar Associa- 
tion, the American Medical Association, 
and many State Bar and Medical Associa- 
tions. 

The thought chiefly is that a President- 
Elect during the year in which he serves as 
President-Elect, or enjoys that status, will 
have ample time in which to formulate his 
plans, to choose the personnel of his various 
committees, and then be in a position to 
immediately get going when he becomes 
President. 

The staff of the organization finds that 
a man elected at a convention such as this 
must take several months to get the com- 
mittees organized and get the acceptances 
of the people he wants in order to really 
get going. It is believed that this amend- 
ment is in the interest of efficiency. 

Now there are two or three other things 
which are minor in nature that are new. 
One provides for the expulsion of members 
for conduct warranting such action, after 
a hearing before the Executive Committee. 


Another provides for an admission fee of 
$15.00, which, however, excuses the elected 
applicant from paying dues through the 
year beginning January | following his 
election. 

There is also a provision in here that 
might hit our present President. From what 
I heard here this morning perhaps the em- 
phasis is on him, shifting from the trial of 
insurance cases to traffic court cases, and 
coming around to the place where he de- 
votes no substantial part of his time to the 
practice of insurance cases, and gives all his 
time to traffic court. Under one of the new 
provisions of this by-law the Executive Com- 
mittee terminates the membership, so that 
is a new provision. 

Gentlemen, these are the provisions. The 
other things that appear in these amend- 
ments are of a clerical or mechanical na- 
ture in order to adapt the ideas and major 
changes that I have indicated into the by- 
laws, 
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There is one other thing that might war- 
rant a little comment. Under the present 
by-laws our members may be chosen only 
from the United States, Canada and Mexi- 
co. We have provided for election from any 
Western Hemisphere country, or any 
American possession. It broadens the area 
from which membership may be drawn. 

Gentlemen, these are the proposals and 
they are ready for action now. 

PRESIDENT WHITE: Mr. 
have you anything to add? 


Stichter, 


MR. STICHTER: Nothing. 


PRESIDENT WHITE: Mr. Kitch, have 
you anything to add? 


MR. KITCH: Nothing. It has been very 
ably stated. 


PRESIDENT WHITE: Mr. McGough, 
our immediate Past President, is here. Do 
you have anything to say? 


MR. PAUL J. McGOUGH (Past Presi- 
dent): I think Mr. Morris covered it all. 
There is one thing, however, that he neg- 
lected to state. In the event of the death 
of the President, under the present by-laws, 
there are three Vice Presidents, all of equal 
rank, and there would be no one to assume 
the Presidency. If there is the President- 
Elect that Mr. Morris described, then there 
would be someone available to take over 
the Presidency. Other than that I think he 
covered everything. 


MR. STICHTER: I move the adoption 
of the proposals. 


MR. McGOUGH: I second the motion. 


PRESIDENT WHITE: There is a quo- 
rum present and it has been moved and 
seconded that the amendments as printed 
in the Journal be adopted. Is there any 
discussion? 


MR. BAYLOR: I move that in order to 
give this proper consideration, due to the 
fact that there are so many members out 
of the room, that this be postponed and 
made the first order of business at the suc- 
ceeding session, at which time it is hoped 
that a larger attendance will be in the room. 


MR. RICHARD MONTGOMERY 
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(New Orleans, La.): You are making an 
important change. The Association has run 
for the last fifteen years under the present 
by-laws. I think every member knows what 
a fine job each President has done. I think 
to make a change now without deliberation 
and without proper thought about it is not 
right. You are under this method going to 
name a man for your President for the fol- 
lowing year. In other organizations it is 
the custom for one of the Vice Presidents 
to become the President, but if necessary 
you can change that and not make that 
Vice President the President. What you are 
doing there is electing a President one year 
before, and there are many things that can 


happen. 


MR FORREST BETTS (Los Angeles): 
It seems to be characteristic of meetings of 
this sort that the fewest number of mem- 
bers are present early in the morning, and 
I suggest that before we have any vote on 
this matter that we continue it until the 
next meeting, subject to the right of he 
President to call the matter up when it ap- 
pears that there is the greatest number 
present for the purpose of voting. 


MR. J. P. MUDD (Birmingham, Ala- 
bama): Relating to the amendment in re- 
gard to the extension of membership to the 
Western Hemisphere countries; what is that 
designed to accomplish? 


PRESIDENT WHITE: There are cer- 
tain members from certain possessions who, 
under the present by-laws, are ineligible. 


MR. MUDD: Puerto Rico? 


PRESIDENT WHITE: Puerto Rico and 
Hawaii were not covered. It just broadens 
it. There is no particular demand for mem- 
bership. 


MR. L. J. CAREY (Detroit, Michigan): 
I make this comment about what has been 
said here this morning with relation to get- 
ting a more representative vote of the mem- 
wrote t In the first place these proposed 
amendments to the by-laws have been print- 
ed and distributed to every member, who 
has had ample opportunity to study them 
and give them due consideration during 
the months preceding the meeting. The 
program has been in the hands of every 
member since the meeting started so every- 
one knew that this morning these proposed 
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amendments to the by-laws would be made, 
or that there would be a discussion. Now 
if a member has no more interest in seeing 
or knowing what action is taken on the pro- 
posed amendments to the by-laws and will 
walk out of a meeting before they are con- 
sidered, then I see no necessity whatsoever 
for our delaying action and trying to guess 
at what moment we can catch the most 
members in attendance. If you wait until 
Friday morning to take action, certainly 
you are not going to have any more people 
present. I think that everyone has been 
amply notified and has had ample oppor- 
tunity to study the amendments. If they 
aren’t here it is their own fault. 


MR. ARTHUR G. POWELL (Atlanta, 
Georgia): Do you want a motion? 


PRESIDENT WHITE: I would like to 
make a comment on this. After all, if these 
amendments are approved the Nominating 
Committee will have to consider a Presi- 
dent-Elect. If they are disapproved they 
will consider only a nomination for Presi- 
dent. Furthermore, it should be borne in 
mind that not only were the proposed 
amendments to by-laws printed in the April 

ournal, but the program was printed in 
the July Journal, and it provided for a dis- 
cussion on this morning. If we put it off it 
will cut in on the roundtable discussion 
this afternoon. I think you should give 
those things consideration. 

It has been moved that this be post- 
poned until the next session, which will be 
two o'clock this afternoon. Those in favor 
of the motion to postpone please signify by 
saying “aye.” Contrary, “no.” 

The motion was put to a vote and lost. 


MR. POWELL: I move that we adopt 
them. 
The motion was seconded. 


PRESIDENT WHITE: It has been 
moved and seconded that the by-laws be 
amended as they appear in the April 
Journal. 


MR. BETTS: What, if anything, is the 
change in the membership requirement? 
I guess I should know this, but I don’t re- 
member it. I think Stanley discussed that. 


PRESIDENT WHITE: The membership 
requirement is that a person shall have been 
working at the practice of insurance law 
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for five years immediately preceding his 
applicaiton. 


MR. BETTS: Is that the only change? 


PRESIDENT WHITE: That is the only 
change. , 


MR. BETTS: The reason I ask is that | 
have heard some discussion about the prop- 
osition to the effect that you must represent 
so many insurance companies, or something 
of that sort. Sometimes some people repre- 
sent two dozen companies and don’t have 
as much business as someone representing 
only one. 


PRESIDENT WHITE: The eligibility 
is not changed. The person is supposed to 
devote a substantial portion of his profes. 
sional work to the representation of insur- 
ance companies, It might be one or a dov- 
en. Just so he devotes a substantial portion 
of his time. 

Those in favor of the motion to amend 
the By-Laws, signify by saying Aye, con- 
trary No. The motion carried. 

Now I would like to call on the Secre- 
tary for his report. 


REPORT OF THE SECRETARY 


SECRETARY McALISTER: Mr. Presi- 
dent, Members of the Association. We had 
1,425 members enrolled at the last Conven- 
tion. Since that time we have admitted 70 
new members. Two members have allowed 
their dues to lapse but they have been re- 
instated, giving a total of 1,497. We had a 
total of 61 resignations from the Associa- 
tion. That included those who resigned 
rather than pay the $12 over the $3 Asso- 
ciate Membership. It also included, I might 
say, Mr. Locke, of Vancouver, who has been 
made a Justice to the Supreme Court of 
Canada, and our good friend, Frank Lloyd, 
made a Judge of the Southern District of 
New Jersey, and some others in that cate- 
gory. Kabat: pr va were dropped for non- 
payment and there were 11 deaths, leaving 
a net total of 1,397. There are 1,392 active, 
paid-up members, and there are still five 
members in the Military Service, includ- 
ing old soldiers. 

I have one application which by direc 
tion of the Executive Committee last night 
I was asked to bring up before this organ- 
ization. It is the application of W. B. Bran- 
don, of Butler, Pa. His son, J. Campbell 





October, 1948 


Brandon, has been a member of the Associa- 
tion for fifteen years, and he has nominat- 
ed his father, and it has been seconded by 
myself and J. Harry LaBrum, of Phila- 
delphia. 

We wanted to know how long he had 
specialized in the practice of insurance prior 
to his application and he said that he had 
specialized in it for fifty years. He repre- 
sented the Metropolitan Life Insurance 
Company for twenty-five years, Prudential 
Insurance Company for twenty years; Aetna 
Casualty and Surety for forty years, Ameri- 
can Surety for forty years, Hartford Acci- 
dent for twenty-five years, Travelers’ for 
thirty years, and some of the new clients 
like National Glenns Mutual. Mr. Bran- 
don has been practicing law since 1871, hav- 
ing been born November 1, 1847. I might 
say he still must be looking for business. 

I would like to move his acceptance as 
a member of this Association, and to pro- 
vide further that we suspend the by-laws 
as to the payment of dues for this new 
member, and all other members actively 
practicing law who have passed the age of 
one hundred. I make that as a part of the 
same motion. You get a free ride from 
then on. 

The motion was seconded, put to a vote 
and carried, 


PRESIDENT WHITE: May I have a 
report of the Treasurer, please? 


REPORT OF THE TREASURER 


MR. FORREST S. SMITH (Treasurer): 
Mr. President and Members. My report to 
you will be very brief. I have filed a full 
written report with the Secretary for the 
fiscal year from August 1, 1947, through 
July 31, 1948, and it is available for exam- 
ination by any member of the Association. 

The total assets for the fiscal year were 
$17,482.57, which was $58.90 more than the 
Association spent. The total assets at the 
beginning of the fiscal year amounted to 
$24,393.03, consisting of cash, $9,393.03, 
and $15,000 in U. S. Government Series 
“G” Bonds. At the end of the fiscal year 
we still had the same $15,000 in “G” Bonds 
and cash of $9,451.21, or a total of $24,- 
451.21. Thank you. 


PRESIDENT WHITE: Thank you, For- 
rest. 

I would like to call upon our Editor, 
George W. Yancey, for a report. 
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REPORT OF THE EDITOR 


MR. GEORGE W. YANCEY (Editor): 
Mr. President and Members of the Associa- 
tion. I have no formal report to make to 
you. I do want to call your attention, how- 
ever, to the fact that the Journal does not 
pay anyone for any contribution. The qual- 
ity of your Journal depends largely on your 
interest in the Journal and your contribu- 
tion. 

The Executive Committee this last year 
has been most cooperative with Miller 
Manier and me with reference to material. 
They have not only written articles them- 
selves, but have secured worthwhile articles 
from friends. 

Now if you desire the quality of your 
Journal to be improved, may I suggest to 
you that you write to the Journal Editors 
regarding novel propositions of law, un- 
usual decisions, cases which you have 
briefed and in which you are interested 
and in which you feel that your fellow 
members would be interested. In that man- 
ner I believe you can obtain from quarter 
to quarter a better Journal. 

For Miller Manier and myself I wish to 
thank each of you for your assistance. 

I want to say further that the Editor and 
Assistant Editor of the Journal are not elect- 
ed by the membership. They are appointed 
from year to year by your Executive Com- 
mittee, so back up your Executive Commit- 
tee with reference tu the Journal. Thank 
you! 


PRESIDENT WHITE: Miller Manier, 
have you anything to add? 


MR. MILLER MANIER (Nashville, 
Tenn.): I have only one thing to add. If 
you want George to drop dead, and I to 
follow, just have one of you really have 
something on your mind and send it in 
without being asked for it. Really, that is 
the solution as to whether or not you are 
going to have a good Journal. There isn’t 
a man in the room who doesn’t like to read 
what he has written. I have been a news- 
paper reporter and I know it is true. If you 
want a thrill, sit down and write it out and 
I'll guarantee the first thing you look at in 
the Journal will be your article. 


MR. JOHN J. WICKER (Richmond, 
Va.): I can’t let this pass without paying 
my personal tribute to the value of the 
Journal. I think it is excellent, and I had 
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it strikingly brought home to me a few 
weeks ago when a case came up in Virginia 
involving the very important workmen’s 
compensation law that never had been 
vo on. Sitting at home that night—when 

should have been doing something else— 
I happened to glance over the Journal and 
found Brother Yancey’s section there with 
reference to a recently decided case which 
was absolutely in point. I looked all around 


and couldn’t find one in point and there 
in the Journal I found it. I called him, got 
a brief, and the Court decided it right. 


PRESIDENT WHITE: I am glad to have 
those remarks because I think that is the 
tie that binds. We have this Journal all 
through the year, and it not only helps us 
as one of our tools, but also keeps us in 
touch with other members. We should bear 
in mind the necessity of procuring articles 
and stories to send to George and Miller. 
It will ease their work and be a benefit 
to all of us. 

We will now have a motion to recess, but 
I would like to have the unanimous con- 
sent to give the names of the Nominating 
Committee at two o'clock. In other words, 
it may be assumed that will be a continua- 
tion of the opening session. May, I have 
that consent? 

The consent to name the Nominating 
Committee at two o’clock p.m. was unani- 
mous, 


PRESIDENT WHITE: We will now 
have a motion to recess. 

A motion to recess was made, seconded, 
put to a vote and carried. A recess was 
taken at 12:30 o’clock p.m. 


WEDNESDAY AFTERNOON SESSION 

The Afternoon Session was called to or- 
der at 2:30 o’clock p.m., Mr. Lowell White, 
President, presiding. 


PRESIDENT WHITE: Gentlemen, we 
will call the continuation of the First Ses- 
sion of the meeting to order. 

At this time the President wishes to an- 
nounce the Nominating Committee: Wal- 
ter Mayne, St. Louis, Chairman; Price Top- 
ping, New York; Forrest Betts, Los Angeles; 
John Barton, Omaha, and George Weichelt, 
of Chicago. These men, with the exception 
of the Chairman, do not know of their ap- 
pointment, so Mr. Mayne will announce 
the time and place of the meeting for the 
benefit of the other members of the Com- 
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mittee, and for the benefit of the others who 
have suggestions to make to the Nominat. 
ing Committee. 

At this time I would like to present 
Wayne Stichter, who has been the coordi. 
nator of the Open Forums. Mr. Stichter . . . 


MR. WAYNE STICHTER: Members of 
the Association. Last year at the hotel jn 
Spring Lake, New Jersey, our most inter- 
esting Forum in my opinion was conducted 
by the Automobile Insurance Law Commit- 
tee. That Open Forum was presided over 
by Fletcher Coleman, of Bloomington, IIli- 
nois. Mr. Coleman is today having another 
Open Forum of that Committee. 

I am sure that you will find this discus- 
sion today a very interesting one, practical 
and informative. The topic which has been 
selected is a most interesting one. The law- 
yers who will address you know their sub- 
ject, and I am sure you will find that this 
subject will be presented in a very interest- 
ing fashion. The Chairman of the Commit- 
tee and the Moderator who will preside is 
an expert on the subject. 

I now present to you Mr. Fletcher Cole- 
man. 


MR. FLETCHER B. COLEMAN, 
(Bloomington, Illinois—Moderator): Thank 
you, Wayne, and good afternoon ladies and 
gentlemen. Welcome to this Panel Discus- 
sion which is being sponsored by the Auto- 
mobile Insurance Law Committee. Anyone 
who has any responsibility in relation to 
any of the Panel Discussions has been most 
fortunate in that we have had a General 
Chairman of the Panel Discussions who has 
been most helpful and cooperative. Mr. 
Wayne Stichter, who has just spoken to 
you, has been most cooperative in connec- 
tion with our responsibilities and our 
problems. 


It was my good fortune to be in Toledo 
in May and I discussed the participation 
of the Automobile Insurance Law Commit- 
tee with Wayne at that time, and we select- 
ed this subject which appears on your pro- 
gram this afternoon. It is a subject which 
has been of general interest to our insur- 
ance attorneys. Twenty or twenty-five years 
ago the automobile was usually operated 
by the owner; today it is operated by the 
owner’s friends and relatives—his family. 
As a matter of fact, the automobile today 
is subject to general use, and as the auto- 
mobile has developed into our chief means 
of transportation its use has become more 
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broad and general. Consequently, the insur- 
ance companies have been faced with the 
problem of interpreting “Permissive Use” 
as it appears in the National Standard Au- 
tomobile Policy of today. 

Now after agreeing upon this subject 
with Mr. Stichter and two members of our 
Committee we decided to present it to you 
this afternoon. It is our plan to have this 
meeting last for about an hour and a half, 
or forty-five minutes, but in no event to ex- 
ceed two hours. The length of time that it 
will last will depend upon your interest in 
the subject, and upon the questions and the 
problems that you present here to the mem- 
bers of the Committee: We will make it last 
two hours if you want it to last that long. 
If it starts dragging just a little, we'll knock 
it in the head, which, of course, is always 
the advisable thing to do. 

I want first to bring to the platform the 

two members who are going to appear on 
the program this afternoon. First, I will 
resent Mr. Allen Whitfield, of the firm 
of Whitfield, Selby and Fillmore. Mr. Whit- 
field, will you come forward? The next is 
Mr. Myrl Priest, of St. Paul, Minnesota. 
Will you come forward, please? 

Every Chairman first has to have a Com- 
mittee, and while it is my job to be Chair- 
man, I am only Chairman because some- 
body has to direct the interest and activities 
of the Committee. All these folks on the 
Committee are swell. While I haven't told 
them, I do want the members of the Com- 
mittee who are in attendance to come up 
here on the platform. I will call the roll 
and those who are here please come for- 
ward. I shall appreciate it. 


MODERATOR COLEMAN: In the han- 
dling of this subject “Permissive Use” this 
afternoon we have divided the subject into 
two parts. First, where the accident arises 
while the one having direct permission 
from the insured to drive the automobile 
is involved in an accident. That is one part 
of our discussion. Then the other part of 
the discussion concerns those cases where 
the one to whom the insured has given per- 
mission to operate the car undertakes to 
delegate that right to a third party. 

Now the first phase of our discussion will 
be handled by Mr. Allen Whitfield, of Des 
Moines. Mr. Whitfield made quite a name 
for himself two years ago when appearing 
on the program of the American Bar Asso- 
ciation. We are most fortunate this after- 
noon to have Mr. Whitfield appear on our 
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program in our Open Forum, to discuss this 
phase of the “Permissive Use” question 
where it arises when the person to whom 
the insured has delegated the right to drive 
is involved in an accident. Mr. Whitfield, 
of Des Moines. (Applause.) 


MR. ALLEN WHITFIELD (Des 
Moines, Iowa): Mr. Chairman, Members of 
the Committee, Members of the Associa- 
tion, Speaking to a group like this is al- 
ways a privilege for a lawyer. I didn’t real- 
ize the extent to which it was a privilege 
until just before the meeting started when 
one of the men to whom I was introduced 
told the Chairman, “Fletcher, I am going 
back in the audience and take a nap. Please 
tell the speaker not to wake me up.” So 
you can see that it is a real privilege. 

Now the subject which has been assigned 
to me this afternoon is one which involves 
an abundance of court decisions and litera- 
ture. The position I am in in trying to pre- 
sent the subject to you this afternoon in- 
volves a conscious choice as to whether or 
not I should attempt to present a long and 
detailed discussion of a large number of 
cases, or whether I should present the mat- 
ter in more general terms, reserving for the 
written report a more detailed discussion 
of some of the cases. 

It is with a feeling that we can make the 
discussion of most value by presenting the 
matter in general terms, and that is the way 
I shall develop my remarks this afternoon. 

(Mr. Whitfteld delivered his prepared ad- 
dress entitled “Obligation of Insurer (a) 
When Car Is Being Used by Individual 
Authorized by Insured.”) 


Mr. Whitfield’s address will be found on 
page 323 of the Journal. 


MODERATOR COLEMAN: Thank 
you, Mr. Whitfield. Mr. Whitfield is going 
to be around if you want to shoot .some 
questions at him. We will hear from Myrl 
Priest and then we'll turn the wolves loose. 

I have already introduced Mr. Priest and 
we will now hear from him. Myrl, will 
you take over, please? 


MR. MYRL PRIEST (St. Paul. Minne- 
sota): Being a Home Office Executive I 
find myself in a rather peculiar position 
here. Ordinarily we are paying you fellows 
for giving us this information. Now I am 
reading a paper to you, and I don’t know 
whether I am going to get paid for it or 
not. 
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(Mr. Priest delivered his prepared ad- 
dress entitled (b) “When Individual Au- 
thorized by Insured to Use Car Delegates 
Right to Others.”) 

Mr. Priest’s address will be found on 
page 327 of the Journal. 


MODERATOR COLEMAN: Now this 
subject has been discussed so let’s drive him 
into a corner so we can come to some defi- 
nite conclusions about the thing. We have 
a rule in our organization that no problem 
is too big to handle. When you get a big 
problem all you have to do is to break it 
up into little ones and go about solving it. 
This problem of “Permissive Use” is con- 
fronting every one of you in general prac- 
tice and if affiliated with an insurance com- 
ean This subject that we have discussed 

ere this afternoon is just like these two 
panels in this room. There are two classes 
of cases, two classifications that we have 
discussed. Over on this panel we'll put all 
the cases or phases of this discussion as 
handled by Mr. Whitfield of Des Moines. 
Over here are those cases that arise when 
the car is being operated by the one to 
whom the insured has delegated permissive 
use. Over on this panel we are going to put 
that class of cases discussed by Mr, Priest, 
where the man to whom the insured has 
delegated the right to drive the car under- 
takes to delegate that permission to oth- 
ers. Mr. Priest has done a beautiful job of 
breaking the question up into a lot of little 
problems. 

That may be a little “corny” but this 
problem is so simple when you break it 
up that maybe that is the way to approach 
it. Just picture the mail desk here at the 
Fairmont or over at the Mark, or wher- 
ever you are staying. There are a lot of 
little slots up there where they stick the 
letters that come in. All right, over here 
we have Mr. Whitfield’s category, and over 
here is Mr. Priest’s. Mr. Whitfield’s doesn’t 
have to be broken up, but Mr. Priest’s does, 
so over here we make a lot of little slots, 
and over one of them we put where the 
insured has given the primary permittee, 
we'll call him, the right to delegate the 
right to drive the car to others. That is 
one slot, one phase of the question. There 
could be no question there. I loan my car 
to Myrl and say, “You can let anybody drive 
it whom you consider responsible.” Then 
he has the right to delegate that. 

We are going to put another slot up here, 
and we'll mark it, where the insured tells 
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the primary permittee not to let anybody 
drive the car. Now we have two slots s9 
far,—the one where the insured says that it 
is okeh and the other where he says “No,” 
In the one case there is no coverage if the 
primary permittee undertakes to delegate 
the right to others. In the other case where 
he has the right, then there can be no ques. 
tion. If you don’t believe it, look at Myrl 
Priest’s brief in the Journal. 

Now that great mass of cases that bothers 
most I think is the one where the original 
permission is silent, silence upon the right 
of the primary permittee to delegate the 
operation of the car to other people. There 
we have to break that one up an put more 
slots up. All right, the original permission 
is silent on the subject. 

Now we have the cases where the primary 
permittee gives a secondary permittee the 
right to use the car, and the car is being 
used in the interest of the primary per- 
mittee. All right, the Courts generally have 
held that that is okeh as long as it is being 
used by the secondary permittee for the 
primary permittee, that it is within the 
scope of the permission, and there is cover- 
age. The exception is in the State of Ten- 
nessee and there the primary permittee is 
the only one who has the right to use the 
car. 

All right, that makes three slots. Now 
the fourth one will be the situation where 
the original permission is silent on the sub- 
ject. The primary permittee instructs the 
secondary permittee and permits him to 
operate the automobile, and it is not being 
used for the furtherance of the interest of 
the primary permittee. Now there is a di- 
vision of authority there. You can refer to 
Mr. Priest’s paper when it appears in the 
Journal for the line of authorities on that. 
So we have another slot there. 

The other one is where original permis- 
sion is silent, but there is some implied per- 
mission lurking around one of the corners 
of the conversation. Of course, the Courts 
usually declare there is coverage where 
there is some implied permission lurking 
around some dark corner. 

There we have one slot here, five over 
here, and all you have to do is to get the 
facts, and then put them in the right slot 
and apply your law to the subject. ‘That is 
all it is. It is a simple problem when you 
break it down and put it in the right slot 
up there and apply your law to it. 

Now, gentlemen, I am going to violate 
a rule of good Chairmanship. It is always 





October, 1948 


a mistake for a Chairman to declare a two 
or three-minute recess, or a stretch period, 
because his audience usually gets up and 
leaves him, but I am going to do you a 
favor by giving you two or three minutes 
to stretch and you can do me a favor by 
not leaving. At the sound of the gavel we 
will start the roundtable discussion, or the 
panel discussion. 


MODERATOR COLEMAN: Now can I 
encourage some questions from the floor? 
I have had two or three fellows tell me 
that they have had cases before the Supreme 
Court and they wanted to present their 
problems here and possibly get a little warn- 
ing as to what the Supreme Court is going 
to do. Here are all these men up here 
anxious to get into a discussion. Who will 
start the ball rolling? Ambrose, you are 
always good. I don’t know whether you 
have anything on the question. 


MR. STANLEY MORRIS: I would like 
to ask Mr. Whitfield a question. Take the 
case where a car is insured in the name of 
the given owner. He turns around and sells 
it on a reservation title contract, and the 
new owner drives it. What is the protection? 
Does the policy still follow? 


MR. WHITFIELD: I think you will 
find the answer in the book is “no” on 
that. 


MODERATOR COLEMAN: Mr. Mor- 
ris, I might say at this time that the project 
of the Automobile Law Committee for this 
year was to review what we considered to be 
the outstanding cases in the field of auto- 
mobile insurance law in the last twelve 
months, and there is a case on that subject 
in our report. It is a New Hampshire case 
and the Court held there was no coverage 
because the car had been sold and the 
plaintiff in that case undertook to estab- 
lish a waiver because the insurance com- 
pany held the premium, and the New 
Hampshire Court also held the insurance 
company was not liable, that there was no 
waiver because of retaining the premium 
under those conditions. I am sorry I don’t 
have a copy of the report here, but it will 
be in our final report of the meeting. 

Are there any other questions? 


MR. STICHTER: I have one. I would 
like to propound this to Mr. Priest. A pol- 
icy is issued to Mr. Jones. About three or 
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four months after the policy is issued to 
him he transfers the legal title to his auto- 
mobile to his son. The Insurance Agent is 
advised of that fact and is requested to 
make the necessary change in coverage, but 
he fails to take any action thereon. The 
son then gives permission-to someone else 
to drive the car, and while so driven the 
permittee has an accident. Is the permit- 
tee driving with the permission of the in- 
sured, who is the father? 


MR. PRIEST: I don’t think you have 
given us enough information, because in 
various states there is a difference between 
agent and broker. Normally, advice to thé 
agent is the same as advice to the company 
and there would be coverage. If you have 
an agent licensed by the Company and who 
is an agent of the Company, then you have 
the transfer with the knowledge of the 
agent, and knowledge of the agent is knowl- 
edge of the Company. 


MR. STICHTER: I suppose you pro- 
ceed on the theory of direct coverage to 
the son. 


MR. PRIEST: I would proceed on the 
theory of knowledge of the agent. 


MODERATOR COLEMAN: I can sub- 
scribe to what Mr. Priest says. I think un- 
der those conditions knowledge to the agent 
is knowledge to the company, Wayne, and 
to all intents and purposes the son is the 
insured, and as the insured has the right to 
delegate the permission. That would be my 
analysis. Vic, do you want to make a com- 
ment? 


MR. VICTOR GORTON: I feel that 
way. Where there has been a sale of the 
car and a request for the insurance trans- 
fer, and as I understood your question, 
there was an agreement to make the trans- 
fer of the insurance, and then the Courts 
will say and consider that that was done 
which was agreed to be done and the Com- 
pany would be bound. 


MODERATOR COLEMAN: I think 
that is right. All right, let’s have some more 
questions here. 


MR. M. P. LANTZ (Kansas City, Mo.): 
I want to address my inquiry to Mr. Priest, 
and also the Texas lawyer. I have a com- 
plicated problem on the permissive use in 
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Texas. This is complicated by a family re- 
lationship where there might be an implied 
delegation of permission. We insure Mr. 
“A” who went out of town on a trip and 
gave his car to his wife to be serviced. On 
this particular day the wife, or mother, 
goes i her daughter’s place and the daugh- 
ter asked her if she could use the car to 
go to a funeral. The mother said she could, 
but when through to take it to the service 
station. Before she went to the funeral she 
decided she wanted to do a personal er- 
rand, so she gave the car to a handyman 
and he has an accident. The particular in- 
sured gave no permission to his daughter 
to use the car or delegated use to somebody 
else. The mother gave restrictive permission 
to her daughter to go down to the funeral, 
instead of going some place else. 

My problem, of course, is whether or not 
because of the particular family relation- 
ship the Court might hold implied permis- 
sion there for any purpose. 


MR. PRIEST: Give me a little time to 
study that one. There are two ways to at- 
tack that one. What was the use of the au- 
tomobile at the time of the accident? If it 
was being used for a purpose for which he 


gave permission, then there might be cov- 
erage. If it was not being used for that 
purpose, but for something else, for some- 
thing for the daughter, then I would say 
there would be no coverage. 


MR. LANTZ: Would your decision be 
changed if the father were to testify, or the 
facts were to show that he had given his 
daughter permission on other occasions to 
use the family car, and had she asked his 
permission he would have granted it? 


MR. PRIEST: I don’t think so, I don’t 
think there would be any difference. That 
wouldn’t affect my opinion. It might af- 
fect the opinion of the Court, but not mine. 


MODERATOR COLEMAN: It would 
be unfair to Vic to have him talk about this 
case, but it seems to me one of his cases, 
State Insurance Company vs. Hodson (?), 
New York State, comes the closest to paral- 
leling your problem, and when it comes out 
in the Journal you can take a look at it. 

When you get into the matter of im- 
plied permission because of previous use, 
then you are getting over into another 
phase of the problem. 

I was hurriedly going over the three most 
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recent cases on implied permission, and 
there is one, Gibbs vs. Central Surety, | 
will read my comments. “The insured was 
Mrs. Blackwell. Her husband and a Mr. 
Gibbs worked and traveled together for the 
same company. They alternately used their 
cars and the owner of the car did most of 
the driving. When it came Mr. Blackwell's 
turn to drive his car it was out of commis. 
sion, so he borrowed his wife’s car. We have 
Blackwell and Gibbs. It is Blackwell's turn 
to drive, but his car is laid up, and his wife 
has a car and he borrows that. Blackwell 
now permits Gibbs to drive the car, and 
while driving he was involved in an acci- 
dent. The Company denied liability on the 
basis that Gibbs did not have permission 
of the insured, that is, Mrs. Blackwell. The 
Court held there was coverage and stated 
that no other conclusion could be drawn 
from the evidence. That if Margaret Black. 
well did not give express permission to both 
her husband and Mr. Gibbs to drive the car 
she impliedly did so. 

That is one of the most recent cases on 
implied permission. That is not parallel 
with your case, but I mention it in con- 
nection with holding there is coverage 
where there is implied permission. 


MR. RALPH LESEMANN (E. St. Louis 
Ill.): “A” owns an automobile. “A,” “B’ 
and about a dozen others in a party to- 
gether and they go to a tavern. “B” de. 
cided he wanted to get somebody else to 
the party. He asked “A” whether he could 
use the car to get the other party. “A” gives 
“B” the key and “B” gets the other party 
and comes back and gives the key back to 
“A.” About five minutes later “A” leaves 
the room temporarily, and about that time 
“B” decides he wants another member to 
join the party. He picks up the key from 
the table where “A” left it and he gets 
the other party, and while doing that he 
has an accident. Is that with the implied 
use? 


. 
’ 


MODERATOR COLEMAN: That is in 
Mr. Whitfield’s category. 


MR. WHITFIELD: You will find most 
of the cases would hold that permission 
had expired under those circumstances and 
would not permit liability. There would 
be no coverage under those circumstances. 


MR. C. CLYDE ATKINS (Miami, Fla.): 
The insured is engaged in the baggage 
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and taxi business and he has a policy cov- 
ering a little pick-up truck being used in 
the business. He had left instructions in the 
past orally that no one should use this or 
any other vehicle for personal purposes. He 
has a Negro mechanic—this happens to be 
down South—and he works every night on 
the vehicles preparing them for use the 
next day. At four o’clock on this particular 
morning it was raining and the Negro me- 
chanic had no other means of getting home 
so he asked an employee, the oldest em- 
ployee in point of time, and a white man, 
if he might use the car. That is, this little 
pick-up. The old employee said “Yes,” He 
took the pick-up truck and on the way 
home he had an accident. Of course, the 
insured feels that he had given no permis- 
sion to this particular man to delegate the 
use of the car. In fact, this old-time em- 
ployee who gave the permission was not in 
charge, but merely had been on night duty 
driving a taxicab. I would like to ask Mr. 
Whitfield if under those circumstances 
there would be coverage. 


MODERATOR COLEMAN: I under- 
stand that the owner of the baggage and 
transfer service had told the employee it 
was not to be used for personal use. 


MR. WHITFIELD: Under those circum- 
stances the mechanic had a car and was 
going home for personal reasons. 


MR. ATKINS: That is true. 


MR. WHITFIELD: Then the Courts 
generally would hold the Omnibus Clause 
to be in effect. I think I would say there 
was no permission. 

It is the kind of a question you get into 
when getting into the question of who has 
the authority for the assured, especially 
where it is a corporation. As Mr. Cole- 
man pointed out, and also Mr. Priest, and 
I did, too, there is a growing trend I be- 
lieve in the decisions to interpret the provi- 
sions rather broadly. 

I would like to hear a discussion as to 
whether or not a slight clarification in the 
language of this clause in the policies might 
not eliminate litigation in the future. Of 
course, I don’t want to go too far publicly 
on that because at the moment we are de- 
fending a case where we are going to take 
advantage of the definition of the Insured 
Section and deny liability to one of the 
companies. We have to recognize—I won't 
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say it is one of the “booby traps”—it is one 
of the things that is quite confusing to ad- 
minister, both from the standpoint of prac- 
ticing lawyers in the field and from the 
standpoint of the Home Office Administra- 
tion and Claims Department. 


MODERATOR COLEMAN: For your 
information, I believe the closest case par- 
alleling the question is a Louisiana case, 
Clemens vs. Metropolitan Casualty. In this 
case a plantation owner provided his fore- 
man with a truck to be used on the planta- 
tion. He delivered the truck to the fore- 
man and gave him instructions in writing 
to the effect that no one was to drive the 
truck except the foreman, other than in an 
emergency, and in that event the foreman’s 
wife was to be on the truck. The foreman 
permitted another person to use the truck 
on a personal mission and the Court held 
that the operation of the truck by that in- 
dividual was not written permission of the 
named insured. The foreman’s wife was not 
in the truck. An employee took the truck, 
neither the foreman nor his wife were in 
the truck, and the Court held there was no 
coverage. The citation is 18 Southern (2) 
228. 


MR. AMBROSE B. KELLY (Providence, 
R. L.): On the matter of the Massachusetts 
Compulsory Automobile Law on this en- 
tire question of permission, I have heard 
no reference in any of the cases discussed 
to the situation which you have in the 
states which have a strict Financial Respon- 
sibility Law. In other words, where the 
law is required that insurance be secured. 

Let’s assume a case in which the indi- 
vidual of a primary insured had combined 
the operation of the law so his rights to 
continue to drive was dependent upon his 
securing insurance. Does your panel feel 
that would in any day affect the trend of 
these cases where otherwise they might hold | 
that there was no proper permission in 
view of the broad public policy underlying 
the laws to protect the injured members, 
when the insurance had been definitely 
secured by reason of the operation of law? 


MODERATOR COLEMAN: Before I 
call on a member I will give you my view 
on that. As I see it, Massachusetts has a 
law unto itself because of the Compulsory 
Insurance Law, and I think Louisiana has 
a sort of law unto itself because of the 
extent to which the Supreme Court there 
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has gone in holding coverage under those 
uestions. Otherwise, I don’t believe the 
inancial Responsibility laws have had a 
great effect upon them. 

In considering your problem we have 
to go to the states that have Owners’ Liabil- 
ity Laws, like Minnesota, Iowa, California, 
and a few of the others. I think Michigan, 
too. There are other states, too, that have 
Owners’ Liability Laws, and there you have 
one problem, but generally speaking, I 
don’t think the Financial Responsibility 
Laws have any effect upon it. 


MODERATOR COLEMAN: Under 
many of those Financial Responsibility 
Laws, as soon as the individual comes with- 
in the operation of the law, the law be- 
comes compulsory so far as the actual situa- 
tion is concerned. There is no difference 
in that from Massachusetts. In other words, 
he is required to have insurance. He has 
been involved in an accident in which judg- 
ment against him of the minimum amount, 
let’s say, in Massachusetts; the mere owner- 
ship is sufficient to create coverage and the 
pane is secondary, because a law has 

n passed for the protection of the public. 

If you own an automobile and have an 
insurance policy the insurance company is 
responsible because of the Massachusetts 
law. That is the reason I say Massachusetts 
has a law unto itself. 


MR. KELLY: I wonder if the Commit- 
tee has run into cases where the question 
was raised as to the fact the policy wasn’t 
left untouched by the operation of the law, 
when the insured was required by reason 
of the fact he had a prior accident to have 
that insurance; whether some of these Mas- 
sachusetts decisions should not then prop- 
erly be transposed into the state in ques- 
tion. 


MODERATOR COLEMAN: We are 
now getting into the social aspect. 


MR. KELLY: I am trying to stick to the 
legal aspects, whether a man couldn’t write 
a good brief in which he attempted to make 
applicable some of the Massachusetts cases 
on the theory that under the particular set 
of facts insurance was compulsory so far 
as that policy holder was concerned. 


MODERATOR COLEMAN: Myrl is 
whispering to me, and there is a penalty for 
whispering. You can take over. 
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MR. PRIEST: Are you talking about 
SR 22 now? 


MR. KELLY: It ties into the question, 
of course, as Fletcher says, when you come 
to what Home Office Counsel is going to 
do. Even if SR 22 hadn’t been filed, I am 
wondering whether a good plaintiff's law. 
yer couldn’t write himself a rather con. 
vincing brief. 


MR. PRIEST: If SR 22 is filed you're 
stuck, All over the country the Courts are 
getting more liberal. In the North Dakota 
case I cited, a few years ago we'd deny 
liability on that right off the bat. In fact, 
I have denied it within the last twelve 
months. Now I have to change my mind 
all over again. 


MODERATOR COLEMAN: It is some- 
thing we should not hide from, like an os- 
trich putting its head in a hole. It is some- 
thing we should meet so as to work for the 
best interests of the industry and the pub- 
lic. It is a problem we can’t run from. 

Ambrose, I don’t know whether that 
answered your question or whether you 
want more discussion. 


MR. KELLY: I don’t think the question 
is susceptible to a “yes” or “no” answer. 


MODERATOR COLEMAN: It is one 
of the problems the future policy forms 
committee of the industry will have to face. 


MR. GEORGE E. HENEGHAN (St. 
Louis, Mo.): As a practical problem, this is 
the way it works: After a case is investi- 
gated you make up your mind there was no 
permission granted, then you disclaim. 
Then when the insured finds out somebody 
would like to have a judgment imposed 
upon him, then his memory becomes re- 
freshed, and after you disclaim action is 
filed. Then you find you are in a fine kettle 
of fish, because you go back to the situa- 
tion he told you in the first place. That is 
about the way it works out. 


MODERATOR COLEMAN: In that 
connection, the Committee has cited in its 
report the famous George White case in 
California,—Home Indemnity vs. Standard 
of Detroit. The Home Indemnity vs. Stand- 
ard Accident out here in California is, | 
think, one of the most marvelous cases for 
us insurance folks that has been decided 
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in the last several years, because of its clas- 
sic statement that “truthfulness is the key- 
stone in the arch of cooperation.” It says 
that the policy holder can’t tell one story 
today and another tomorrow and claim the 
benefits of the policy. That is in our re- 
port. I recommend that you read that one, 
100. 


MR. HOWARD B. GIST (Alexandria, 
La.): I have recently had a case where the 
plaintiff and owner was insured; he had an 
employee who lived in a cabin on the place, 
and his duties were to operate the tractor 
and occasionally an automobile to haul 
feed to town. On Saturday morning he 
asked permission from this employee for a 
week’s layoff and had no more work to do 
that day and paid him off, and he told him 
if he would haul some limbs in that truck 
to the back of this man’s house, to the em- 
ployee’s cabin on the plantation, then he 
could go. The plantation owner left for the 
day. Some time during the day the em- 
ployee took that car to town and on his 
trip had an accident. He sued the plaintiff 
for negligence for permitting him to drive, 
and also under the omnibus clause. 

I would like to know what the gentle- 
men think about that, and then I'll tell 


you what happened. 


MODERATOR COLEMAN: I don’t 
want to be facetious, but I was talking to 
a group of gentlemen from Texas down 
in the lobby and they said that whenever 
they had to look up the law in that: part 
of the country they looked up the Texas 
law. Didn’t have to look at Louisiana be- 
cause Louisiana holds the insurance com- 
pany liable. 

We had a professor in our law school who 
earned a reputation in the school that 
whenever he asked a question involving a 
corporstion, that the corporation was al- 
ways right, and the boys got through law 
school answering every question involving 
a corporation in favor of the corporation. 
Maybe the same is true in Louisiana. In 
any case involving the insurance company 
you can hold them liable. 

Are you gentlemen ready to answer that? 


MR. WHITFIELD: I would like to point 
out a fairly recent decision in the Supreme 
Court of Louisiana, decided in 1947 where 
certiorari had been denied. This case in 
substance held that a truck had been placed 
in a usual parking place after working 
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hours, and some eight hours afterward was 
involved in the accident in question. The 
court held that the initial permission end- 
ed at the time of parking, as it was without 
permission of the named insured. That is a 
recent case in Louisiana. 

I think probably Louisiana, next to Mas- 
sachusetts goes the furtherest in holding 
there was some permission some place along 
the line. 


MR. JOSEPH F. O'BRIEN (Brooklyn, 
New York): I have listened to the gentle- 
men with reference to the various states, 
but none of them have mentioned the great 
state of New York. In the event there are 
any Home Office people here from the vari- 
ous companies that may have this question 
presented to them, growing from accidents 
within the State of New York, they perhaps 
should not be led astray, but should re- 
member the fact that in New York there 
are certain special statutes. Not only does it 
give the claimant the well-known break, but 
incorporates that so-called break to the 
plaintiff right into the policy of the com- 
pany, whether written in the contract or 
not. So what it resolves itself into in this 
state of New York to a large extent is this, 
—very few of the Justices presiding under 
trial term involving this particular question 
of law will pass upon it. They will pass 
upon it only in one way, that it be a ques- 
tion of fact for a Jury, and then when the 
Jury passes upon the various elements de- 
veloped in the course of a two or three-day 
trial on the question of permission, wheth- 
er to a third party, whether the foreman’s 
wife has to be in the car or not, and then 
ultimately when the Jury is picked, that be- 
comes the fact of the case, but resolves it- 
self into a conclusion, which on appeal 
would probably be unsuccessful. 

‘The Upper or Appellate Court says it is 
a question for the Jury and the Jury re- 
solves in favor of the plaintiff, and under 
the circumstances the plaintiff's right of 
recovery is a valid one, and by reason of 
the operation of the statute the insurance 
company pays. 


MODERATOR COLEMAN: We have 
been going on now for an hour and a half, 
and we will take two more questions. 


MR. W. R. McKELVY (Seattle, Wash- 
ington): In Seattle we have trouble with 
implied permission. If I can get any infor- 
mation here I shall appreciate it. Assuming 
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that an owner has loaned his car from time 
to time to “A” and that fellow loans it to 
“B,” and the owner has known that “B” 
allows “C” to use that car and has never 
objected, but one day “C” goes out on his 
own frolic. My a age is this: Is the estop- 
pel implied authority, and passing this first 
slot—I think that is what you call it—to the 
other slot where he has first been using the 
car in the business of the primary permit- 
tee, or whatever, and then for the first time 
goes out on his own business. 


MR. PRIEST: That wouldn't be very 
difficult. I would say that in a situation 
like that there would be no liability on the 
Company. I'd turn that one down. 


MODERATOR COLEMAN: 
too. 


MR. GORTON: I would turn it down, 
too. 


MR. McKELVY: I appreciate the sup- 
port, at least. 


MR. LAMAR CECIL (Beaumont, Tex- 
as): How much unauthorized use of a ve- 
hicle does it take to raise an issue of im- 
plied permission? For example, there is no 
express permission and the permittee uses 
a car one time, the owner doesn’t have ac- 
tual knowledge of it, of the unauthorized 
use, and there is absence of proof of the 
actual knowledge; would that unauthorized 
use of the vehicle be sufficient in states that 
don’t have the statutes Mr. O’Brien men- 
tioned? Would that be sufficient to raise 
the issue of implied permission? 


MODERATOR COLEMAN: I think 
these gentlemen would like to have those 
facts narrowed just a little. You own the 
car; what happens? You loan it to me for 
one occasion, is that it? 


MR. CECIL: I don’t loan it at all. I don’t 
ever give you express permission, but you 
take and use the car, maybe once or twice 
under certain circumstances, although I had 
no knowledge of it. I might have been 
charged with the duty of finding out about 
it, or in the exercise of some diligence. 
Would the one or two instances of unau- 
thorized use under circumstances where I, 
the owner, might have found out, or should, 
be sufficient to raise a fact issue of implied 
permission? 

MODERATOR COLEMAN: That is a 
little bit of a “toughie” because we don’t 
get it narrowed down here quite enough. 


I would, 
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If I used the car and you knew about it, | 
think I could use it enough so there would 
be implied permission from you to me to 
use the car just about whenever I wanted 
to, but if you didn’t know about it, and if 
I were parking in your driveway when at 
work during the day and using the car, | 
don’t think there would be any implied 
permission, but I will ask one of the ex. 
perts. I think we have to drive it more into 
the corner. 

MR. CECIL: I am thinking of a case 
that Mr. Priest cited,—Columbia Casualty, 
In that case in addition to the facts he pled 
the owner had prohibited the use, and it 
was contended there was no implied _per- 
mission, but the plaintiff established the 
fact that the owner on this farm was thor- 
oughly familiar with the operation, or, at 
least, should have been, and on one or two 
prior occasions before the accident this par- 
ticular employee had taken this truck to 
deliver milk, and they contended that those 
two or three prior usages were sufficient to 
raise a fact issue of implied permission, or 
permissive use. My question is, how many 
times does a person, an unauthorized per- 
son, have to use a vehicle to have sufficient 
facts to raise a Jury issue of implied per- 
mission? 

MODERATOR COLEMAN: We 
haven't heard from Mr. Bateman, a mem- 
ber of the Automobile Insurance Law Com- 
mittee from Texas. He might have a com- 
ment to make. However, I will say for the 
benefit of the audience that the Court held 
with Mr. Cecil on that gase and held there 
was no coverage. 


MR. HAROLD A. BATEMAN (Dallas, 
Texas): That is a moot question. I am sure 
I don’t know the exact answer to that. I am 
inclined to think that the trend of our Tex: 
as authorities is that about one such use 
would be sufficient to raise a jury issue. 

Our Courts, as the gentleman from 


Brooklyn suggested, are very often prone 
to submit _— of law to the Jury as 
o 


questions of fact. 

My mal view would be that once 
the unauthorized use had taken place, what 
could the owner do? It is my personal view 
that there should be no issue of law or fact 
there merely because a man used the own- 
er’s car without any authority at all. I can't 
see where that would ever raise any implied 
use. In other words, what could he do? 
Could he hit him with a bat, or say he 
shouldn’t do it any more, or say nothing? 
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J am inclined to think one use would be 
adequate. 

MR. BERT KING (Wichita Falls, Tex- 
as); Is there ever any duty on the owner 
to find out if somebody is using the car? 
I can’t conceive there would be. If some- 
body takes the owner's car a number of 
times, I can’t see that the owner would be 
under any duty to find out or make inquiry 
to inform himself if the car was being used. 
| would like to know what the Committee 
thinks. 

MR. GORTON: Knowledge is acqui- 
esence. 


MODERATOR COLEMAN: There are 
a number of states that have the law now 
that if the owner parks his car and leaves 
the keys in the car and that car is stolen 
and the thief has an accident, the owner is 
liable for the injury caused by the thief 
because of his negligence in leaving the 
keys in the car. There is a new line of 
authorities in some states. 

Now, gentlemen, highlightirig this discus- 
sion of this afternoon—not “highlighting” 
because the highlights are back of us—I 
think there are a number of leading cases 
on this question and they all revolve around 
the word “Use,” and I think the word is 
illustrated, perhaps, better by a case in 
Georgia. I think it was mentioned here. 
The employer gives the employee a car to 
use. He works five days a week and then 
comes Saturday. He is off duty for the em- 
ployer. On Sunday he gets a bunch of his 
neighbors and goes to a ball game. He is 
awiully tired because he had a tough Sat- 
urday night, so he lets one of his neighbors 
drive the car, and he goes to sleep in the 
back of the car. He is involved in an acci- 
dent while the car is being operated by the 
friend, ‘The Insurance Company denied li- 
ability, and the Court held the liability of 
the insurance company revolved around the 
interpretation of the word “use.” The Com- 
pany was held liable because the accident 
and the operation came within the use of 
the car. 

Then we have the case of Brown vs. Ken- 
nedy in Ohio. It is a leading case on the 
question. A father gave his daughter a car 
to use while she was at the Ohio State Uni- 
versity, and she lived over some place in 
Western Ohio. On the way home she 
brought a girl friend with her. The daugh- 
ter was sleepy or tired and so let the girl 
friend drive the car. The Court held the 
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car was being used with the permission of 
the named insured because it was being 
used by the daughter to return to her home 
from the University. 

I think on that question of liability of 
the Company where the insured authorizes 
the primary permittee to use the car, the 
leading case up in the State of Washington 
is Odin (?) vs. Union Indemnity. The lead- 
ing case in Texas on that is your Columbia 
Casualty Company. 

Then when permission is silent I think 
one of the finest on that is the case of 
Samuels vs. American Auto in Oklahoma 
where it was held the Company wasn't 
liable. 

We have a number of other leading cases, 
but there is no use of my going on. All of 
this is going to be in the —— 

I will close by saying “thanks” for being 
with us. We have felt honored to have you 
presence and I shall now turn the meeting 
back to Wayne Stichter who has a short an- 
nouncement to make. 


CHAIRMAN STICHTER: I think you 
will all agree that we have had a very fine 
program and have had a discussion by real 
experts on the subject. 

Announcements as to future meetings. 


CHAIRMAN STICHTER: We will now 
adjourn this Forum. 

The Forum stood adjourned at 4:15 
o'clock p.m. 


THURSDAY MORNING SESSION 


The Open Forum was called to order at 
9:30 o'clock a.m., Mr. Wayne Stichter pre- 
siding. 


CHAIRMAN STICHTER: Will you all 
please take your seats? Gentlemen, may I 
have your attention, please? The Open Fo- 
rum of the Casualty Insurance Committee 
is about to start. The other Open Forum 
conducted this morning is that of the Acci- 
dent and Disability Insurance Committee, 
Life Insurance Committee, and Workmen’s 
Compensation Insurance Committee. 

Mr. John A. Kluwin, Chairman of the 
Casualty Insurance Committee, will act as 
Moderator of this meeting. Mr. Kluwin .. . 


MR. JOHN A. KLUWIN (Milwaukee, 
Wisconsin—Moderator): Mr. Stichter and 
gentlemen, I welcome you here this morn- 
ing and I want to assure you that if this 
meeting is a success, as I expect it to be, I 
accept full credit for it. If it isn’t a success. 
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then I will adopt the same attitude that 
Pat did on Monday morning when he met 
the Pastor out in front of the Church, and 
the conversation ran a little like this: 

“Good morning, Pat. I didn’t see you at 
the Bazaar on Saturday night.” “No, Fa- 
ther,” he said. “Several things came up and 
I couldn’t make it, but I would like to 
know who won the three cars you raffled 
off.” The Father said, “Well, Pat, the Cad- 
illac was won by the Cardinal. Wasn't he 
lucky?” “Indeed he was, Father. Who won 
the Buick?” “Well,” said the Father, “that 
was a coincidence. The Archbishop won the 
Buick, and wasn’t he lucky?” “Indeed he 
was, Father. Who won the Ford?” “That 
was a coincidence, too, Pat,” said the Fa- 
ther. “The Monsigneur won the Ford, and 
wasn’t he lucky?” “Indeed he was, Father.” 
Then the Father said, “By the way, Pat, 
you haven’t been too good about keeping 
up your church obligations. How many 
chances or tickets did you buy?” “Now, 
Father,” said Pat, “isn’t that a coincidence? 
I didn’t buy any, and wasn’t I lucky?” 

So my sole contribution here this morn- 
ing is to present the various speakers and 
to act as an umpire during the discussion. 

This being a democratic country, and in 
the light of the theme announced by our 
genial President in his opening address yes- 
terday, I will reserve the right to cut off 
all the discussion when I determine that 
the time is proper to close it. 

Now that there can be no criticism of us 
in our attempt to provide a program for 
you this morning, I want to say that we 
searched the entire country and went East 
to New England to bring you a speaker; 
then we went into the heart of Texas, and 
we will conclude the program with a speak- 
er from the central part of the United 
States. 

The subject of the first speaker this morn- 
ing is “What Is Meant by ‘Insurer’s Duty 
to Defend’?” The speaker is Mr. John P. 
Faude, of Hartford, Connecticut. He is as- 
sistant counsel for the Aetna Group. It is a 
real pleasure to present Mr. Faude to you. 


MR. JOHN FAUDE (Hartford, Con- 
necticut): This subject being a technical 
one will undoubtedly read better in the 
Journal than it will listen this morning. I 
will try to use case names as sparingly as 
possible, relying on the Journal transcript 
for them. 

(Mr. Faude read his prepared address 
entitled “What Is Meant by ‘Insurer’s Duty 
to Defend’?’”’). 
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Mr. Faude’s address will be found on 
page 331 of the Journal. 


MODERATOR KLUWIN: Mr. Faude, 
after that scholarly discussion I hasten to 
assure you that you need no defense. 

Now before we get into the next portion 
of our program Mr. Stichter has some an. 
nouncements to make. 

Announcements. 


MODERATOR KLUWIN: Now ordi. 
dinarily we would have our discussion at 
the end of the program, but because Mr, 
Faude plays a double feature here this 
morning and must participate in the other 
Open Forum, I am going to ask that if you 
have any questions to direct to him that we 
have them now. 

Are there any questions? 


MR. ALEX CHEEK (Oklahoma City, 
Okla.): I would like to ask what your per- 
sonal opinion is on the Hildebrandt case 
that you mentioned. It so happens that 
was our case and we wanted to go ahead 
with it and appeal it and the Company 
thought best to settle it. 


MR. FAUDE: I think the result is a fair 
one to both parties. I think the ruling is a 
fair one. 


MR. AMBROSE KELLY (Providence, 
R. L.): In regard to that last insurance you 
were discussing where the Company re- 
fuses to appeal, where the judgment is in 
excess of the policy limit. Suppose the in- 
sured prosecutes the appeal and is successful 
in having the judgment reduced below the 
amount of the limit. I wonder whether the 
insured can force the company to pay the 
cost of the appeal. 


MR. FAUDE: He might be able to. | 
doubt if they’d object very much. 


MR. KELLY: It might go down to $500 
against a $10,000 limit. The cost of the ap- 
peal might be $5,000. 


MR. RALPH S. LESEMANN: What is 
the duty of two insureds involved in the 
same collision? You insure both parties. 
How do you go about defending in that 
case where one sues the other? 


MR. FAUDE: There is obviously a con- 
flict there and you can’t represent both. 
Under a California decision you have to 
bear the cost of defense. 


MR. LESEMANN: Can you defend 
either of them? 
MR. FAUDE: I think you could. I don't 





October, 1948 


know whether California went squarely 
into that. 


MODERATOR KLUWIN: I think the 
answer is found in the Morro case in which 
it was decided neither could represent the 
Home Office because if you did you would 
obviously run into a conflict because there 
would be two sources of information com- 
ing to a common point, and there you'd 
have the conflict. 


MR. LESEMANN: My question was 
more as to what he thought of the Califor- 
nia decision. 

MODERATOR KLUWIN: If there are 
no further questions you are excused, Mr. 
Faude. We now declare this portion of our 
Forum at an end. Thank you very much, 
Mr. Faude. 

We now come to our final bout on this 
program. It is an innovation so far as I 
have been able to discover. There was con- 
siderable thought on the part of your Com- 
mittee as to whether we should engage in 
such a contest upon such a controversial 
subject. However, we came to the conclu- 
sion that we are a society of men and not 
ostriches, and, therefore, we must not hide 
our heads in the sand, and we should meet 
the problems presented here today. 

When it came to determine who the con- 
testants should be, we realized that for the 
affirmative we would have to have a real 
Goliath. It wasn’t very hard to make that 
selection. 

So over here I present to you today for 
the affirmative our beloved J. A. (Tiny) 
Gooch, who weighs in at 29434 pounds. 


MR. J. A. GOOCH (Fort Worth, Texas): 
Thank you, Mr. Kluwin. This subject is 
going to sound rather funny coming from 
me because it sounds sort of like a plain- 
tiffs approach. My approach to this sub- 
ject, however, attempts to abolish this rule 
of immunity. It is a little bit more than 
academic. It so a a that while I was 
still in college I had a brother who was seri- 
ously injured in a bus accident coming from 
the University, and because of the rule of 
immunity from tort liability I spent a con- 
siderable part of my time after law school 
paying hospital bills. Therefore, I was per- 
sonally interested in this subject. 

(Mr. Gooch read his prepared address, 
entitled: “Should Immunity From Tort Li- 
ability Available to Certain Charitable and 
Governmental Agencies Be Abolished?” Af- 
firmative.) 
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Mr. Gooch’s address will be found on 
page 340 of the Journal. 


MODERATOR KLUWIN: Now while 
our contender is being taken care of, I bring 
to you our defending champion, and while 
at a tremendous weight disadvantage, he 
does have the advantage of a lot of legal 
decisions to back up his side of the case. 

At this time I present to you Mr. George 
E. Heneghan of St. Louis, Missouri, who 
comes into the ring weighing about 156 
pounds. 


MR. GEORGE E. HENEGHAN (St. 
Louis, Mo.): Mr. Chairman, gentlemen. I 
am relying upon a characteristic of the 
American people—always in favor of the 
little fellow. 

You know, I am somewhat reluctant to 
pronounce words in California, particularly 
words that start with the letter “J.” Some 
months ago there were some ladies from 
the Middle East riding on a train in Cali- 
fornia and they asked some lady on the 
train how far it was to some town begin- 
ning with the letter “J.” She said, “It is 
only fifty miles, but you have mispro- 
nounced the word. All ‘J’s’ in California 
are pronounced as though they were ‘H’s.’” 
So, wanting to be friendly she asked, “How 
long do you expect to remain in Califor- 
nia?” She said, “I expect to be here during 
‘Hune’ and ‘Huly.’” 

Now this subject of mine has two parts. 
There is the question of Governmental im- 
munity for Governmental Agencies and im- 
munity for Charitable Organizations. I 
think there is a line of demarcation behind 
the reasoning of immunity between those 
two. I shall treat first the Governmental 
Agency, and treat it lightly. 

(Mr. Henegan read his prepared paper 
entitled “Should Immunity From Tort Li- 
ability Available to Certain Charitable and 
Governmental Agencies Be Abolished?” 
—Negative.) 

Mr. Heneghan’s address will be found on 
page 342 of the Journal. 


MODERATOR KLUWIN: You can 
readily understand why George didn’t need 
any weighted advantage. 

Before I call on our contender for a re- 
buttal I want to make this comment: I real- 
ize that I am the Moderator here and 
should remain unbiased. However, I can’t 
refrain from taking issue with one thought 
George expressed. He said that there was 
so much litigation that there wouldn’t be 





Page 304 


enough of us attorneys to go around. 
Wouldn’t that be a sad commentary? 

I now give you our contender, Mr. 
Gooch. 


MR. GOOCH: It occurs to me that the 
reason for George upholding this rule of 
immunity is this,—he keeps saying that if 
you abolish it it could start a lot of litiga- 
tion. Since when do we object to litigation? 
Another thing he seems to — is 
that all these lawsuits filed against the 
charitable institutions would be fictitious. 
I hate to admit this in front of you, but 
I have seen two meritorious plaintiffs’ cases 
and the skill of the lawyers in this organiza- 
tion would be ample to take care of these 
fictitious claims that would be filed. I am 
sure, George, that even if the universe does 
revolve around St. Louis, so to speak, that 
you would not close your doors to defense 
of these groundless lawsuits brought even 
in the hub of the universe. 


MODERATOR KLUWIN: Now the 
meeting is open for discussion. You can 
throw your questions at either gentleman, 
but I suggest that you ask the particular 
gentleman on the side that he represents, 
and that you give your name. 


MR. F. B. BAYLOR (Lincoln,.Nebras- 
ka): I would like to ask either or both 
speakers whether there is any differentia- 
tion made with reference to liability aris- 
ing from willfulness, wantonness, and/or 
negligence? 


MR. GOOCH: As far as answering your 
question, Bill, there is no liability in a case 
of that kind. In other words, the doctrine 
does not apply. The only way the institu- 
tion could be held liable under your sug- 
gestion would be proof that the institution 
knew that the person, the employee in its 
employ was capable of inflicting such injury 
as did occur willfully. 


MR. BAYLOR: Willfulness and wanton- 
ness are not within the field of negligence, 
so I wondered whether any of the cases held 
institutions liable when the proof shows 
that the accident arose from willfulness and 
wantonness, and not negligence. 


MR. GOOCH: I didn’t find any decision 
on that. 


MR. HENEGHAN: I didn’t either. I 
don’t think you can have a willful act by 
a charitable institution. They don’t act that 
way. 
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MR. WILDER LUCAS (St. Louis, Mo,): 
What about one of the charitable instity. 
tions in St. Louis insofar as compensation 
insurance is concerned—Barnes Hospital? 
At first the lower court held that there was 
no coverage under compensation. Barnes 
Hospital is quite a large institution. It has 
a budget of well over a million dollars, in 
fact, close to two million, and the trustees 
were dissatisfied with that situation. They 
insisted that the case be taken up so that 
they could have a decision. All charities 
come under compensation. I don’t think 
the experience has been too bad. Am | 
correct? 

MR. HENEGHAN: The Workmen's 
Compensation Act in Missouri and a great 
many other states provide that, but it is 
on another socialistic theory. 


MODERATOR KLUWIN: The theory, 
perhaps, that some of that charity should 
go back to the unfortunate individuals who 
suffered the injury. 


MR. LUCAS: I am not speaking of the 
attorneys, but the average opinion of the 
trustees of most charities I am on are of 
the idea of divine insurance and that the 
persons who the benefit is for don’t get 
the results. Of course, we explained it just 
like you did, that we on the Board favor 
very much the investment of $20 or $30. 
More than that, the average trustee doesn’t 
get the idea, and in some instances, I un- 
derstand, insist on waivers. 

MR. HENEGHAN: There is a rather 
celebrated case in Missouri where they sued 
a charitable organization that did carry li- 
ability insurance and they set up the im- 
munity of the organization, and countered 
with the statement that they railroaded the 
use of the trust fund for the purpose of 
paying the premium, and wouldn’t divert 
any trust funds because the insurance com- 
pany had to pay it all, and yet they held in 
that case there was no liability on the part 
of the insurance company. The assured 
can’t be liable and the insurance company 
can’t be liable. 


MR. HUGH BENNETT (Columbus, 
Ohio): I want to rise merely for a point of 
information. I am interested in this situa- 
tion because of so many universities — 
Washington University is characteristic of 
what others are doing all over the country. 
They have acquired, for example, a private 
office building. That office building isn’t 
located in Missouri, and there is no statute 
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such as you have explained. What is the 
rule as far as you have found by your ex- 
amination of the authorities as to whether 
that employee of the office building is go- 
ing to get any compensation for any injury 
that is inflicted due to the neglect of the 
management of the office building? 


MR. HENEGHAN: Washington Univer- 
sity is in a class by itself. They don’t even 
ay taxes because of the fact they have a 
combination charter and under benevolent 
taxes. 1 don’t believe that person would be 
able to maintain that against Washington. 
[ don’t say that will apply to all. 


MR. BENNETT: Let’s step over into the 
field of the charitable foundation that Mr. 
Gooch referred to. Millions are going into 
charity and charitable foundations, and, as 
he said, it is going to be encouraged by the 
federal laws, tax laws, and you know it 
and I know it. My client comes to me to 
set up a charitable foundation to avoid fed- 
eral and state taxes. Are you in favor of a 
rule by which such a foundation doesn’t 
have to be responsible for the negligence 
of its employees or officers? 


MR. HENEGHAN: Yes, because you pro- 
vide for doing away with immunity for 
large organizations. I am in favor of keep- 
ing immunity where it is. 


MODERATOR KLUWIN: You will 
probably find the remedy not in the courts, 
but in legislation that has been evidenced 
by the Federal Court Claims Act and by the 
Crown Act in England where they wiped 
out immunity there. 


MR. ROBERT MAUTZ (Portland, Ore- 
gon): Answering this gentleman's question, 
—the Supreme Court of Oregon held liabil- 
ity attaches to the University of Oregon 
which owns the minor building in Eugene, 
and the Governmental immunity which 
would otherwise attach to the institution 
is not extended to the university operating 
that downtown office building. I was glad 
to get the citation. 

I was hoping that Mr. Gooch would dis- 
cuss such a thing as a pay patient in a 
hospital. 


MR. JOHN WICKER (Richmond, Va.): 
We have had a number of cases in Virginia 
for liability for injuries suffered by pa- 
tients’ visitors in hospitals operated as char- 
ities, and not operated for profit. Our 
situation down there now is as laid out by 
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Mr. Gooch as to liability. The general rule 
is there is liability if you can show any sort 
of negligence, and so forth, in the hiring 
of employees, or the retention of an em- 
amen after it comes to the notice of the 

ospital that that employee is negligent. 
The strange thing we have, and I think it 
is a bit rank, right in my. home town of 
Richmond we have a number of hospitals, 
and most of them privately owned and op- 
erated. We have some very fine modern 
hospitals that were erected solely by con- 
tributions. They are non-profit and nobody 
owns any part of it—it is just the Associa- 
tion. Any net revenue that they derive goes 
back into the operation. 

Now the charges in that hospital for com- 
parable accommodations are identically the 
same as those who are members of the local 
trust or group. They charge exactly the 
same for the same type of accommodation 
and treatment as does a privately owned 
hospital two blocks away. They have some 
patients that they charge nothing. A pri- 
vate hospital will occasionally have a pa- 
tient who for one reason or another they 
will let in free. It seems to me there is 
something good in both sides when dealing 
with charitable hospitals. 

I think there should be a distinction be- 
tween liability, the right of recovery by a 
patient who goes there as the wounded per- 
son taken in by a good Samaritan, who re- 
ceives treatment free and one who goes and 
pays for that treatment. Whether he pays 
the full amount or not is beside the point. 
He pays the charge outlined and in this 
case the charge is identically the same as in 
the privately owned hospital operated os- 
tensibly for profit. 

The classic case we have had in the past 
year is this: There was a patient there pay- 
ing $11 a day in a double room. The pa- 
tient was convalescent. A visitor came in 
who went visiting around the hospital to 
cheer up the patients. The visitor offered 
to walk down the hall with the patient. 
There was a place in the floor down the 
hall where the covering had become worn 
and ripped. The hospital had notice of it. 
Neither the patient nor the visitor knew 
anything about it. In walking down the 
hall both patient and visitor fell. The visi- 
tor sustained a broken arm and was shaken 
up. The patient sustained a fractured ver- 
tebrae. The patient was a secretary, de- 
pending upon her own efforts for her live- 
lihood. The visitor was retired and had 
money to live on. The visitor put in a claim, 
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and he has a good and valid claim, and 
settlement has now been arranged of a very 
substantial sum. He has the valid claim. 
The patient who very much needs relief 
from the damage suffered, some recom- 
pense, as she was paying for being in the 
hospital, cannot collect a red cent. 


MR. HENEGHAN: In some states where 
the doctrine of implied waiver is in effect 
they make a differentiation between the 
so-called paid patient, stranger and bene- 
ficiary. In hospitals like this you will find 
some of the states have different laws on 
that, but if the state immunity is based 
upon the Trust Fund Doctrine, then wheth- 
er patient or beneficiary, or what they are, 
they can’t maintain it because the Trust 
Fund is dissipated regardless. 


MR. WICKER: That is the law in Vir- 
ginia and it certainly should be changed. 


MR. J. P. MUDD (Birmingham, Ala.): 
Mr. Heneghan, with reference to the Gov- 
ernmental immunity that you spoke of. 
Suppose there is a physician serving in the 
Army or Navy under compulsion and he 
exercises his best skill that he is capable of, 
and yet he is alleged to be guilty of mal- 
practice on a soldier or sailor, and he is 


thereupon sued for damages. Of course, we 
know that ordinarily the individual has no 
immunity but here he is compelled to serve 
and has been drafted into either the Army 
or Navy. He, of course, gets meager com- 
pensation and is left to his own choice. 
What is his relief in that situation? 


MR. HENEGHAN: He never had any 
relief until the Federal Tort Act was 
passed. 

There is the case of Jefferson vs. U. S. 
which I cited. I don’t know what is going 
to happen. It is in the upper court yet and 
the court refused to dismiss the suit. 


MR. MUDD: That is against the govern- 
ment? 


MR. HENEGHAN: That is right. 


MR. MUDD: Does he have to obey the 
judgment, even though he is compelled to 
serve? 


MR. GOOCH: That would come under 
the Soldiers’ and Sailors’ Relief Act. 

MR. MUDD: What if he goes into the 
service voluntarily? 


MR. HENEGHAN: He means if in the 
Army. 
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MODERATOR KLUWIN: I suppose jt 
depends upon the nature of the accident 
and the circumstances under which it o¢. 
curred.  wgpeare if it came within his 
services he might be granted some jm. 
munity. 

Are there any further questions? 


MR. H. BEALE ROLLINS: I wonder jf 
he feels his side of the case or the question 
should be held in a case such as this. Some 
years ago I defended a corporation in cop. 
nection with a stand that had collapsed at 
an amusement park operated in South 
America. This was a corporation of Roman 
Catholic Clergymen who a number of years 
back had a number of farms and properties 
they operated commercially. They used the 
money to educate priests, The same situa- 
tion is prevalent in Baltimore, and there is 
Johns Hopkins University with a number 
of commercial properties in the downtown 
section, and they operate those commer- 
cially. 

If a charity gets into the commercial 
field as did this corporation of Roman 
Catholic Clergymen and as did Johns Hop- 
kins, do you say that the Charitable Doc. 
trine should continue as to those commer- 
cial operations? 


MR. HENEGHAN: I don’t think you 
can draw a line of demarcation. I think that 
if the funds of an amusement park are used 
for a charitable organization or for char- 
itable purposes, that the Act of Creation of 
the organization states that it is to be used 
for charitable purposes. If there is any dif- 
ferentiation between what seems to be a 
far developed case, then do away with the 
whole doctrine of immunity. 


MR. ROLLINS: They even went so fat 
as to set up a tavern and serve beer in the 
amusement park. Suppose this charitable 
organization actually has a tavern, do you 
still think the Charitable Doctrine should 
apply to such a commercial venture? 


MR. HENEGHAN: That is far afield 
from the charitable operation. I don’t think 
isolated cases should do away with the rule. 
You might have injustices, but the few 
should succumb to the good of the whole. 


MODERATOR KLUWIN: In_ some 
states they have statutes for such as the so- 
called safe play statute relative to the 
construction of a business building. In 
Wisconsin there is no charitable defense 
doctrine in respect to the construction of a 
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building, while we have the doctrine as to 
negligence. I think that is true in other 


states. They have done that by court deci- 


n. 

“7 think, generally, as we leave here and 
o back to our respective states you will 
find that whatever our views may be, if 
you favor a change, that it is going to be 
through legislative action, because the doc- 
trine generally advanced here by Mr. Hen- 
eghan is the doctrine of the land, and it has 
become so much a part of our common law 
that it will require legislative action in or- 
der to change It. 

As 1 view the situation I don’t think 
that it will be long before you will get that 
result, as during the past few years there 
has been a tremendous change in respect to 
immunities that existed for a long time. 

I see that the hour is growing late. I 
think that we owe our contestants a big 
hand. (Applause.) 

The meeting adjourned at twelve o'clock 
noon. 


FRIDAY MORNING SESSION 


The final meeting of the Convention was 
called to order at 10:20 o’clock a.m., Mr. 
Lowell White, President, presiding. 

PRESIDENT WHITE: We are on the 
home stretch. It won't be long now before 


I am a Past President. I have a couple of. 


telegrams of good wishes received from Bok 
Shackleford and Tom Bartlett as follows: 
“Am sure you will have a most success- 
ful meeting. Thinking about you all and 
kindest regards. Cordially, 
—Tom Bartlett.” 
“All good wishes for a most successful 
convention. Surely am disappointed I can- 
not be present. 
—Bob Shackleford.” 
PRESIDENT WHITE: I think perhaps 
some of the old-timers have learned that 
one of our Past Presidents, Judge Chrest- 
man, of Dallas, died during the last few 
months. Mrs. Chrestman was most thought- 
ful and sent us the following telegram: 
“Cordial greetings to all of our friends. 
All good wishes for a most constructive 
y enjoyable convention. Best regards to 
all. 
—Mary Elizabeth Chrestman.” 
PRESIDENT WHITE: This morning 
we have a Forum arranged by the Practice 


and Procedure Committee, which I am sure 
will be of interest to all trial attorneys. 
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Bill Kelly, of Akron, was to be the Chair- 
man, but he couldn’t be with us. The head 
of all the Forums who has done the major 
portion of all the work, Wayne Stichter, 
will conduct this meeting. Without further 
ado I will turn the meeting over to Wayne 
Stichter. 


MR. WAYNE STICHTER (Chairman): 
I want first to present to you the gentlemen 
who are to speak on this morning’s pro- 
gram, a program of the Practice and Pro- 
cedure Committee. First is Mr. Kenneth 
B. Cope, of Canton, Ohio. (Applause.) The 
next is Mr. Gervais W. Fais, of Columbus, 
Ohio. (Applause.) 

These gentlemen have two very interest- 
ing papers to present to you. The subjects 
are somewhat unrelated so that our Open 
Forum discussion will be arranged in this 
fashion. Immediately following the presen- 
tation of the first paper we will have a ten 
or fifteen-minute roundtable discussion. 
We shall then launch into the second paper 
by Mr. Fais, after which we will have a 
discussion on that. 

The subject which is to be presented to 
you first this morning is one in which all 
of us trial lawyers are deeply interested. It 
involves to a great extent the implications 
presented by the Hickman case,—Taylor vs. 
Hickman—decided by the Supreme Court of 
the U. S. in the early part of 1947. 

At this time we will be addressed by Mr. 
Kenneth B. Cope, of Canton, Ohio, Mr. 
Cope has been very active in this Associa- 
tion for a good many years. He will speak 
to you on “The Growing Tendency of Fed- 
eral and State Courts to Permit an Inspec- 
tion by a Party of the Opposing Party’s 
Files.” Mr. Cope .. . 

MR. KENNETH B. COPE (Canton, 
Ohio): Mr. Chairman, ladies and gentle- 
men of the Convention. 

(Mr. Cope read his prepared address en- 
titled “The Growing Tendency of Federal 
and State Courts to Permit an Inspection 
by a Party of the Opposite Party’s Files.’’) 

Mr. Cope’s address will be found on 
page 350 of the Journal. 


CHAIRMAN STICHTER: I am sure 
that Mr. Cope will be glad to answer any 
questions that anyone may wish to pro- 
pound at this time. I am sure many of you 
lawyers have had experience with these 
rules of recovery, and, perhaps, even since 
the decision in the Hickman case, What 
has been your experience or your prob- 
lems? Now is the time to speak up. (No 
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response.) Apparently, Mr. Cope, you have 
answered all the questions. 

It is interesting to note that we have 
so far apparently no decisions since the 
Hickman case except by District Courts. 
At least, none have come to my attention 
by the Circuit Court of Appeals, the cases 
Mr. Cope gave you having been decided 
by the District Courts since the Hickman 
case seem to go beyond the import of the 
Hickman case. They seem to have gone far 
afield. What our Circuit Court of Appeals 
will do we don’t know, nor do we know 
what the Supreme Court will do if some 
of these cases Mr. Cope commented upon 
should be carried to the highest Court of 
our land. 


Certainly it does seem unfair and un- 
necessary to require a defendant, or plain- 
tiff for that matter, or any party, to dis- 
close to the other party the contents of a 
written statement that he secured from a 
witness. 


We all recognize that under the rules a 
party can be compelled by deposition or 
otherwise to disclose the names and ad- 
dresses of witnesses. That having been done 
we would think that the purpose of jus- 
tice would have been served, but tq require 
the party not only to furnish the name and 
address of the witness but the statement of 
the witness seems to go far beyond the neces- 
sity of justice or due administration. Yet, 
that is the import of some of these Dis- 
trict Court decisions. 

I can’t see how the furnishing of a state- 
ment of a witness can be of any possible 
help to the lawyers in the preparation of a 
case. The witness’ statement can’t be used 
as evidence; at least, not in most courts of 
our land. 

It will be very interesting to watch the 
development from here on out and await 
the further decisions of the Circuit Court 
of Appeals and the Supreme Court. 

We shall now pass on to the next paper 
on our program: It will be presented by 
Mr. G. W. Fais, of Columbus, Ohio. Mr. 
Fais is one of the younger members of our 
Association and is a member of a very fine 
and well established law firm in Columbus, 
Ohio—the firm of Vorys, Sater, Seymour 
and Pease. He will now address you on the 
subject of “Insurer’s Responsibilities Un- 
der Reserved Rights.” Mr. Fais.. . 


MR. GERVAIS W. FAIS (Columbus, 
Ohio): Thank you, Wayne. Members of the 
Convention. I know this paper is going to 
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appeal to most of you, not because of the 
contents, but because it is the last one we 
are going to have. 

(Mr. Fais delivered his prepared addres, 
entitled “Insurer’s Responsibilities Under 
Reserved Rights.’’) 

Mr. Fais’ address will be found on page 
361 of the Journal. 


CHAIRMAN STICHTER: Thank you, 
Mr. Fais, for that fine paper. Now, gentle. 
men, if you have any questions to ask Mr. 
Fais, I am sure that he will be glad to an. 
swer them. We have just a few moments 
left for discussion. 


MR. W. L. KEMPER (Houston, l'exas): 
In one of those Texas cases the non-waiver 
was by a minor and the court upheld the 
non-waiver agreement, even though it was 
executed for the minor by his father. | 
think that may be of interest. 


MR. FAIS: The non-waiver agreement 
can be signed by the father and still be 
binding and in effect against the insured. 


CHAIRMAN STICHTER: A very inter- 
esting comment, Mr. Kemper. 

Are there any other questions or com- 
ments? (No response.) Very well, we will 
then consider the Open Forum closed. 

Gentlemen, at this time I would like to 
take this opportunity to express my deep 
appreciation to the Chairmen of the four 
Committees who put on the Open Forums 
at this Convention. Also for the fine con- 
tributions made by each and every speaker 
on these programs. I also want to thank the 
members of the Convention for their inter- 
est and attendance and participtaion in 
these Open Forums. It has been a great 
pleasure I am sure for these speakers and 
for the Chairmen to present the Open Fo- 
rums to such a fine audience as you have 
proven to be. I thank you very much. 
(Applause.) 

President White takes the chair. 


PRESIDENT WHITE: I can’t resist 
making one comment on the paper given 
by Kenneth Cope in regard to this vicious 
case of Taylor vs. Hickman. It seems to me 
that thing has to be fought all along the 
line. The gratuitous interpretation of the 
rules by the pt segue Court is rather amaz- 
ing as I read the case. There is about one 
line taken to decide the case and the rest 
of it was dicta. Of course, the Supreme 
Court has the right to write all the dicta 
it wishes, but if you read that you will find 
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it goes away beyond the scope of the issues 
as that court determined what the issues 
were. Therefore, I think there are argu- 
ments left, and every time that comes up 
| don’t think we should be persuaded by 
that interpretation and we should continue 
to fight it, in the hope that it will not be 
4 moot case the next time it goes to the Su- 
preme Court. Most of their comments were 
on moot questions. We should try to get 
each one decided in the hope we get a 
favorable decision so that we can make a 
thorough investigation and not be afraid 
that our work will be purloined by some- 
one not entitled to it. So much for that. 
(Applause.) 

It has been most gratifying to hear the 
many complimentary remarks about this 
meeting. No particular person gets all the 
credit. The great credit goes to you mem- 
bers due to the fact that you are interested 
and willing to come great distances to see 
your friends, to hear the papers, and to 
enter into the discussion. 


As Mr. Stichter said, we owe a great deal 
to the various Chairmen and members of 
the Committees for these fine Open Fo- 
rums. 

I made a mistake in having competition 
yesterday regarding the Open Forums, as 
each one of those Open Forums was excel- 
lent, and I am sure we all would have en- 
joyed them. It was too bad that these fo- 
rums had to compete with each other. I 
am going to recommend to my successor 
that in view of the fine work done by these 
various committees and various speakers 
that there be no conflict in the future. 
(Applause.) 

On behalf of the Association I would like 
to thank the Humble Humbugs for the nice 
party they gave us last night. (Applause.) 

Duncan Lloyd has a telegram which in- 
dicates that we at least have a tentative 
reservation for the Greenbrier Hotel, White 
Sulphur Springs, August 18th to 20th, 1949. 
(Applause.) It is unfortunate if that is 
solved so simply because the Convention 
Site Committee and all the officers went 
through plenty this year trying to find a 
suitable place. It may be that your Execu- 
tive Committee will not be able to arrange 
for the Greenbrier in 1949, but you may 
be assured that some suitable convention 
place will be chosen, and that you will like 
it. You must realize that it is becoming 
increasingly difficult because of the popu- 
larity of these meetings to get a hotel that 
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will handle the crowd. Our choice is very 
much limited. 

Is there any unfinished business? (No 
response.) Is there any further business to 
come before the meeting? (No response.) 
If not, we will call for a report of the Nomi- 
nating Committee. Just to refresh your rec- 
ollection, this Nominating Committee la- 
bored far into the night. This Committee 
was composed of Walter Mayne, Price Top- 
ping, Forrest Betts, John Barton, and 
George Weichelt. Mr. Mayne, will you com« 
forward, please? 


MR. WALTER MAYNE: Mr. President, 
ladies and members of the Convention. It 
was a real pleasure to be a member of this 
Nominating Committee. It was one of the 
most harmonious meetings I think I have 
ever attended. 

The selections of the Nominees are unan- 
imous so far as this Committee is concerned. 

We also want to take this opportunity of 
thanking the members of the Association 
for their cooperation and assistance in com- 
ing and putting forth the merits of the vari- 
ous selections that we have made. 

We would like to suggest to the officers 
that in the future the Nominating Com- 
mittee be given a list of all past officers and 
also members of the Executive Committee. 
It will be very helpful, I am sure, to future 
Nominating Committees if such a list were 
furnished, 

In addition thereto the Committee 
reached the unanimous decision that as a 
guide and possibly some aid to future Nom- 
inating Committees that a report be made 
of the work of this Committee. Many names 
were submitted which I am sure will be 
very helpful in the future to Nominating 
Committees. These names, I am sure, are 
worthy of future consideration. 

It is now my pleasure to present to you 
the following nominees: 


For President: Kenneth P. Grubb, Mil- 
waukee, Wisconsin. 

For Vice Presidents: Mr. J. A. (Tiny) 
Gooch, Fort Worth, Texas; Victor C. Gor- 
ton, Chicago, Illinois. 

For Secretary: David I. McAlister, Wash- 
ington, Pa. 

For Treasurer: Forrest S. Smith, Jersey 
City, N. J. 

Now I shall present the names for the 
members of the Executive Committee. 

For Three-Year Term: 

Ernest W. Fields, New York City. 

Franklin J. Marryott, Boston, Mass. 





Page 310 


Robert M. Nelson, Memphis, Tenn. 

For President-Elect: 

L. Duncan Lloyd, Chicago, Illinois. 

For One-Year Term: 

Mr. J. Harry LaBrum, Philadelphia, Pa. 

(This was occasioned by the fact that 
Mr. Lloyd was elevated to the office of 
President-Elect.) 

* * * 


Mr. President, I move that the report of 
the Nominating Committee be approved. 


MR. MONTGOMERY: I second the mo- 
tion. 


PRESIDENT WHITE: Thank you very 
much, Mr. Mayne. Are there any further 
nominations for the offices? (No response.) 


MR. WEICHELT: I make the further 
motion that the report of the Nominating 
Committee be accepted, the nominations be 
closed and that the Secretary cast the unani- 
mous ballot for the Convention. 


MR. MONTGOMERY: I second that 
motion. 

The motion was put to a vote, carried 
and Mr. Stanley Morris cast the unanimous 
ballot for the convention. 

The new officers were escorted to the 
rostrum, 


PRESIDENT WHITE: It is with a great 
deal of pleasure that I present to you your 
new President Kenneth P. Grubb. Ken- 
neth Grubb has served on the Executive 
Committee for three years; he has been 
Chairman of the Finance Committee and 
has done an excellent job. He has always 
been present. He has worked on the By- 
Laws Committee, and every other Commit- 
tee and has had a rich experience. I am 
sure that the Association will benefit by 
his experience, and he is to boot, a great 
uy. 

. it is with a great deal of pleasure that I 
present to you your new President. (Ap- 
plause.) 

Mr. Kenneth Grubb takes the Chair as 
new President. 


PRESIDENT GRUBB: According to the 
Press there are people who wear bow ties, 
who speak better off the cuff than by script. 

On behalf of the newly elected officers 
I want to thank the membership and to 
assure them that we will do the best we 
can. 

On my own behalf I want to thank the 
Nominating Committee for giving me an 
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Executive Committee as strong I believe as 
has ever been elected. 

I want to thank Lowell White for the 
very fine job he has done. (Applause.) | 
am sure that you will all agree that he has 
put on one of the finest meetings we have 
ever had. I would like to call on Pat Carey 
to express our thanks to our local hosts, 


MR. L. J. (PAT) CAREY: I hope that 
I may speak on behalf of the entire mem- 
bership for the very sincere appreciation 
for all of us for the wonderful job these 
California folks have done in welcoming us 
and in handling this convention,—not only 
here, but for many of us down in Los An. 
geles last Sunday. It has made a very, very 
joyous occasion. I can’t name them all, but 
there is Joe Spray, Ed Bronson, and the 
whole bunch of them; they have done an 
excellent job. They have been very thought- 
ful of our needs and wishes so that we 
might enjoy ourselves while here. On be- 
half of the entire organization I want to 
say that we deeply express our appreciation 
for your very gracious hospitality. 


PRESIDENT GRUBB: Having partici- 
pated for three years in an attempt to get 
back into White Sulphur Springs, pulling 
all the wires that the President and Execu- 
tive Committee knew how, I would like to 
go a little further than Lowell did. I would 
like to have it really confirmed. If Dun- 
can Lloyd has such a telegram, let him 
read it. 


MR. DUNCAN LLOYD: I wired the 
Greenbriar, “Please telegraph immediately 
the dates confirmed for 1949 International 
Association of Insurance Counsel Conven- 
tion next August.” This morning I re- 
ceived this wire: “Replying telegram we are 
reserving Thursday, Friday and Saturday, 
August 18, 19, and 20, for your 1949 con- 
vention. We are looking forward with pleas- 
ure to having your fine group with us again 
next year.” ( , 

That is signed by George D. O’Brien. 

For the rest of you who don’t know it, 
I want to put in a plug for the American 
Bar which meets the first week in Septem- 
ber in St. Louis next year. 


PRESIDENT GRUBB: Do I hear a mo- 
tion to adjourn? 

The motion was made, seconded, put to 
a vote and carried that the 1948 conven- 
tion stand adjourned. 

The meeting adjourned at 12:00 o'clock 
noon. 
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Address of Welcome 


By HoONoRABLE ELMER E. ROBINSON 
Mayor, 
San Francisco, California 


Mr. President, Members of the Interna- 
tional Association of Insurance Counsel. It 
is a pleasure for me to convey the cordial 
welcome of the City of San Francisco to this 
Association. You have come to the financial 
center of the West. This city, gentlemen, 
within the lifetime of many a person in this 
room was crushed, scarred and blackened 
by earthquake and fire. In this city you 
could have seen duplicated the destruction 
visited upon many a city of Europe, and 
yet today San Francisco has built a newer 
and finer city on the ruins of the old. This 
is a tribute to the city, and to the autono- 
my of all our people, but it is also a tribute 
to those insurance companies which, in 
spite of the staggering demands made upon 
their resources by this tragedy, honored 
their obligations and provided to a great 
extent the funds with which this city was 
rebuilt. 

To some of you this may be your first 
visit here. I hope that you will move about 
the city and taste the cosmopolitan flavor 
that she offers. 

Along our waterfront you will find the 
ships from the seven seas of the world, the 
modern counterpart of the great sailing 
vessels which sped toward San Francisco 
as the welcome Port of their Destination. 
You will find that they not only deposited 
cargo here, but they left behind something 
of their own adventurous spirit, which 
modern living has not quite been able to 
take away from us. 

If you find this an extraordinary city 
in its temperament and spirit, you should 
know that the Spirit which attended the 
birth of San Francisco was only one—the 
adventurous Forty-Niner brought the fa- 
cility and spirit of ready adventure which 
San Francisco has never forgotten. 

You will undoubtedly have very serious 
and technical discussions while here, but I 
hope most earnestly that you will make it 
your business to learn more of San Fran- 
cisco and to see why the humanity and 
charm of San Francisco has so endeared 
this city to all who know her. 

Now, gentlemen, that is the usual script 
I have for the usual cordial welcome. 


You know that the transition from Law- 
yer to Judge and from Judge to Mayor 
does peculiar things to one. I used to feel 
free to speak with liberty on any subject 
at any time, any place to any persons. Now 
I am somewhat more restricted. There is 
hardly a day passes that I don’t fail to pick 
up a paper and find that I am supposed 
to have said something the day before. It 
is interesting to read, really. 

During the time I practiced the profes- 
sion I tried a great number of cases, mostly 
on the civil side. However, there were 
times when I had to go into the criminal 
department of our Courts. 

I was just telling an old friend of mine 
—one of your members—Joe Sweet, some- 
thing he didn’t remember. When I was very 
young in practice, his firm, then Hansel 
& Sweet, as I recall, employed me to de- 
fend a jitney driver, their insured, for man- 
slaughter. He killed a man on Market 
Street, right here by the Palace Hotel. I 
defended him, and successfully, as it hap- 
pened. Three months later they called me 
again and the same man had killed a 
woman. As a jitney driver he killed her 
with his car over on Haight Street, another 
part of our city. So I defended this fellow 
the second time for manslaughter. 

That man had just gotten into the wrong 
business, because after that he went down 
to Hollywood, California, and became a 
stunt driver and he has been driving for 
several years, and last year at Indianapolis 
he was always a contender. He changed his 
name and he got into the groove where he 
belonged. He was truly a speeder. 

I had another experience when I was 
quite young. A lady came to my office with 
her husband and told a story of being ill 
—you have heard about the sacro illiac slip 
—but in those days we didn’t know so much 
about the sacro illiac slip as we do today. 
At least, the doctors were not so well forti- 
fied on the subject at that time. The lady 
was grimacing and groaning and complain- 
ing that this sacro illiac slip just about de- 
stroyed her life. Being young and not know- 
ing too much I filed suit for her, and even- 
tually I think I wangled a settlement for 
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her of about eight or nine hundred dollars. 
The suit was dismissed and I thought that 
I had rendered quite a valuable service. 
She went on her way. 

Some four years later I went out to the 
City Hall and up to one of the Civil De- 
partments, and there I found one of our 
outstanding practitioners of San Francisco 
crying before a Jury about a sacro illiac 
slip that the same lady suffered riding a 
street car. Then it aroused my interest, and 
I checked back through the records and 
found that that lady had been a plaintiff 
in four cases involving a sacro illiac slip. 
She had just fallen into the habit. 

Many times after that and when I went 
on the Bench I listened with great interest. 

We have some exceptionally splendid 
lawyers in San Francisco in the personal 
injury field. Of course, when you detach 
yourself from the partisan and get on the 
Bench you want to see justice done, but it 
is not your business to see who wins or 
loses, but rather to sift the chaff from the 
wheat. It is very interesting to hear the 
trial lawyers with whom you are so well 
acquainted, some of whom you have grown 
up with here, get up before a Jury, and 
representing plaintiffs, and hear how they 
can go on with the case, and then some 
Insurance Carrier converts them and they 
become defending lawyers, and then, of 
course, all persons claiming are malingerers 
to start with and fakers throughout the 
trial. 

I have seen lawyers quit the defending 
end and go to the plaintiffs’ end of the 
cases, It is surprising how quickly the view- 
point does change. 

I have often listened with interest to the 
expert testimony with reference to a Jury, 
and I have heard lawyers, good friends of 
mine, representing the defendant actually 
having me believing, sitting on the Bench, 
that it would be a very healthy thing for 
me if I could contrive to in some way get 
four or five vertebrae crushed and my skull 
crashed in, because when finally healed I 
would be so much better off. We all know 
that a broken arm or leg are so much bet- 
ter after they have gone through the ordeal 
of trauma. 

I don’t mind telling you that I have seen 
very dear friends of mine, when there was 
a case where there were three or four 
crushed vertebrae, get out a jeweler’s glass 
and look at the X-ray, and finally get out 
a handkerchief and dust the photograph, 
and say, ‘That little speck!” You know, 
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when there are three vertebrae entirely 
gone! They get out the great magnifying 
glass and the jeweler’s glass and then try 
to flick it off the picture to see if it might 
be a particle of dust. 

On the other hand, of course, I have 
heard the plaintiff's lawyer expound for a 
long period of time—too long for my state 
of health—for the benefit of his case, about 
a broken back, when actually you would 
have great difficulty finding anything with 
an X-ray, and if you did, you would have 
great difficulty determining whether it was 
a slight chip or a shadow. But they walk 
up and down before the jury box discussing 
the broken back. So I listen with mingled 
emotion from both sides. 

Of course, there is the old habit of trying 
the lawyer, trying the other side, trying 
the jury, and most often, trying the Judge, 
rather than the case. That is not peculiar 
to California, as I have tried cases in other 
states. I find that it sometimes appears ad- 
vantageous to try everything except the is- 
sues in the case. 

Another feature that I have observed 
with a great deal of interest, not only in 
California, but other states, is the opening 
statement. When I was a young boy I read 
law in the office of a lawyer who came to 
California from Chattanooga, Tenn., and 
he used to give me advice from time to time 
for the day when I might be a trial law- 
yer. The old practice in California and 
elsewhere was to think of all the things you 
never could find evidence to prove and 
throw that in the opening statement. For 
a good many years in California that prac- 
tice was abandoned, but for the last two 
or three years since I have been on the 
Bench I again have found that the lawyer 
portrayed in the opening statement that 
which the witnesses could never be found 
to establish. It has, I am told, some effect 
on the Jury. 

We in San Francisco have some trial law- 
yers who are on both the plaintiff's and 
defendant’s side, who have so qualified 
themselves in medicine that the average 
doctor appearing as a medical expert has 
great difficulty testifying and coping with 
their examination, particularly cross-exami- 
nation. We have men so qualified here in 
medicine and anatomy that it would as 
tound you to hear them cross-examine by 
the hour men who are the leaders of the 
medical profession, and just confound these 
medical experts. Of course, the natural re- 
action of a man under cross-examination— 
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if you have indulged in the experience you 
will know—is to be on the defensive. On 
the defensive one doesn’t want to be made 
to appear ridiculous or ignorant, I talked 
to one of your members here just before 
the meeting, and a golf player knows what 
it is to press—those of you who play golf 
know what that is—and we mentioned that 
the expert on cross examination is inclined 
to press, he is inclined to go overboard to 
justify his opinion. He is probably being 
asked something he forgot the day he gradu- 
ated from medical school because it was not 
necessary to the practice of his profession 
to keep the definition constantly in mind. 
Nevertheless, the cross-examiner expects 
him to have that verbatim book of defini- 
tions at his tongue’s tip. I have seen great 
advantage taken by cross-examination ex- 
aminers of expert medical witnesses in that 
fashion. There is nothing the Judge can do 
about it. 

As Judges we are presumed to see that 
justice is done, but one cannot get off of 
the bench and try the case for either side. 
The most a Judge can do is to rule fairly, 
honestly and intelligently as he knows the 
rules of law. He cannot become a partisan. 
I have seen some awfully good plaintiff's 
cases thrown out of the window because the 

laintiff's attorney could not cope with the 
skill of the defending attorney, and I have 
seen skilled plaintiff's attorneys get away 
with cases and get verdicts from jurors far 
in excess of what I believed they were en- 
titled to because of the ineffectiveness of 
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the defending attorney. 

I have seen attorneys who are not able 
to take even a ruling of the Court. The 
Judge will say, “Objection sustained.” I 
have seen them fall in their seats in the 
fashion of an ox which has been hit in the 
head with a ball. Down they go! There 
they sit and there they sulk, and there they 
pout, and while that is going on their case 
goes “out the window.” I have seen it hap- 
pen so many times. 

It is natural for a lawyer to become heat- 
ed when trying a case. I don’t believe a 
lawyer can put a lot into a case unless he 
puts himself into it, but he must be able 
to recoup quickly. He must be able to take 
an adverse ruling. If he thinks that the 
Judge is a fool and doesn’t know a thing 
about being a Judge, he has a right to that 
mental reservation, but he shouldn’t ex- 
press it by his conduct before a Jury, and 
he shouldn’t express it in words, at least 
until the trial is over. 

In San Francisco the Judges give the law- 
yers about twenty-four hours after they 
have lost a case to cuss us out; after that 
time has expired we expect them to forget 
it and start all over again. That is about 
what happens here before our Bar. 

We have a very cordial relationship here. 
The percentage of the lawyers whose word 
is not accepted in our Courts is so small 
that I wouldn’t attempt to estimate it. We 
have a very fine Bar here, and—now that I 
have left the Bench—an exceptionally good 
Bench. Thank you! (Applause.) 


Address of Lowell White, President 


Denver, Colorado 


UDGE ROBINSON, your appearance 

here to greet us has made this a most 
happy occasion. There are approximately 
four hundred of us in attendance at this 
meeting, most of us come from a great dis- 
tance. We are fascinated with San Fran- 
cisco, and you have helped our meeting 
get off to an auspicious start. Your com- 
ments and observations as a trial judge 
have been most worthwhile. As you know, 
we are practicing lawyers, we learn best by 
experience, it is cheaper to learn by some- 
body else’s experience and I am sure that 
many of us will be able to use your thoughts 
to the advantage of our clients. 


Our organization is made up of approxi- 
mately fifteen hundred lawyers, each state 
in the Union is represented, as well as a 
few members from outside of the confines 
of the United States. To be eligible for 
membership, a lawyer must be engaged in 
active practice of the law, and experienced 
in insurance law, and devote a substantial 
part of his time to that work. 

We have a very fine magazine called the 
Insurance Counsel Journal, which is edited 
and distributed only to our members, and 
is of immeasurable value to them. Your ad- 
dress will appear in that Journal, so that 
those members who are not. fortunate 





Page 314 


enough to be with us today will be able 
to read and study your address. 

Ladies and Gentlemen: 

It would be a great pleasure if I could 
take the time to recount in detail the work 
which has been done by the Association 
and its individual members during the past 
year. However, the result of much of this 
work has come to your attention, and the 
only purpose of describing the labors would 
be to give recognition to those of our mem- 
bers who have contributed much hard 
work. However, most of them realize that 
the greatest satisfaction comes to them 
from knowing that they have done a good 
job. The reports of the various commit- 
tees appearing in the Journal are excellent. 
The discussions of legal problems to be 
heard at this meeting are being anticipated 
by all. I do wish to report that the officers 
and other members of the Executive Com- 
mittee during the past year constituted a 
wel] co-ordinated team of serious minded 
men who were willing to devote their time, 
efforts and abilities to the success of our 
organization. I appreciate very much the 
help and assistance which all of them have 
given me in the administration of the af- 
fairs of the International Association of 
Insurance Counsel. . 

In January, 1934, in a non-smoke filled 
room in the Flamingo Hotel in Miami 
Beach, Florida, Harry Knight, Arthur 
Powell and I labored far into the night 
drafting the By-Laws of this Association. 
This did not bother me, but it was a great 
disappointment to the younger men of the 
Committee, Harry Knight and Arthur 
Powell, who were eager to join the rest of 
the Executive Committee who were taking 
in the bizarre night life of Miami Beach. 

We have operated under those By-Laws 
with the exception of a few minor amend- 
ments since that time. Part of that work 
has come to haunt you and me today. The 
By-Laws provided that the President shall 
make an address at the annual meeting. A 
year ago I suggested that that requirement 
be eliminated, I was voted down, so here 
I am and you will have to pay the price. 

With regard to the International Asso- 
ciation of Insurance Counsel, I think we 
agree that our life blood and vitality are de- 
pendent upon our members. If we are care- 
less about the men we take. into this 
organization, you may be sure that it will 
deteriorate and no longer be a thing of 
which we are proud and something which 
is an influence and aid to our members 
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and our clients. It was suggested at the last 
Executive Committee meeting that a limit 
be placed upon the number of members, 
After much thought and debate this pro- 
posal was voted down. It was decided that 
the right way would be for the Executive 
Committee to demand more information 
upon each candidate and to give careful 
thought and study to the qualifications of 
each applicant. We are not a law list, but 
a living association which can be of great 
service if we have members who are quali- 
fied by experience and continuing inter. 
est. No man should be proposed for mem- 
bership, merely because he is a good fellow, 
in spite of the fact that we have a lot of 
fun at our Conventions. We are not a social 
organization, we have a serious purpose and 
that purpose can be accomplished only by 
interested working members. No man 
should be elected to membership who has 
not served a number of years in the prac. 
tice of law and has proved that he is an 
experienced insurance law practitioner. A 
person who merely wishes to practice insur- 
ance law is not eligible until he has proved 
his worth by practice. A man who may be 
a crackerjack lawyer in other fields should 
not be proposed or elected to our associa- 
tion if he does not devote a substantial por- 
tion of his time to the practice of insurance 
law. You can help the officers and mem- 
bers of the Executive Committee by giving 
full and complete statements of the quali- 
fications of each person proposed for men- 
bership. We do not wish to be high-hat or 
smug, but our organization will cease to 
have the respect it now maintains, if we 
take in ineligible men. 

One of the reasons why I am happy to 
have accepted the responsibility of being 
President of this organization is the caliber 
of the men who elected me. Almost every 
member of this organization is a top-notch 
person in his own particular field and com- 
munity, almost every member of this organi- 
zation has the ability and capacity to be 
president. Therefore, to be elected to head 
such a group is an honor which | will 
cherish throughout life. 

Most of our program is properly devoted 
to the discussion of technical questions in- 
volving the practice of insurance law. 

However, it seems to me that we cannot 
become too absorbed in that work to over- 
look the crying need that we, as American 
citizens, do our job to protect our rights 
and those of all other Americans. 

More than three hundred years ago the 
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early settlers of this country commenced 
the fight for freedom. The hardihood of 
our forefathers not only made us an inde- 

ndent nation, but actually established 
freedom of religion, freedom of speech and 
freedom of the press. These freedoms are 
a part of the Bill of Rights, attached to 
the Constitution of the United States, the 
fundamental law of the land. Since the 
written declaration of those freedoms, 
speakers and lawyers arguing cases have on 
many thousands of occasions referred to 
these liberties as “inalienable rights.” We 
have come to take that statement for grant- 
ed and we refuse to believe that we could 
lose those freedoms. Perhaps that attitude 
has been justified until now. No longer 
may we placidly assume that our freedoms 
are secure unless we are willing to fight the 
growing menance here and abroad. In 
other words, these freedoms may be alien- 
ated. 

We have been reared with such a deep 
feeling of security that it came as a sur- 
prise and shock to most Americans that we 
could and did become involved in World 
War I. That war resulted in the destruc- 
tion of a large portion of this country’s 
wealth. 

The natural result was one of the worst 
depressions in our history. Our people were 
so discouraged by the bad times of the 30's 
that they were ripe to believe any and all 
promises of better times. They were pleased 
to believe that we could spend our way 
out of those depths. More money and 
wealth was in that manner wasted, how- 
ever, the loss of money was not the most 
serious result. A general attitude has grown 
that our government has an inexhaustible 
supply of funds, and there was a tendency 
to vote for anyone who would promise the 
most government money to individuals or 
to various pressure groups. A great number 
of our people continue to be oblivious of 
the fact that the government can exist only 
through money contributed by all of us. 
They refuse to face the fact that the gov- 
ernmental bounty is limited by what the 
people can and are willing to pay. 

We have had another war, truly a holo- 
caust, which has again destroyed a large 
portion of the world’s wealth. That wealth 
cannot be restored by legislation or by any 
magic, but only by years of hard work and 
production. 

The European Recovery Plan is a great 
gamble, a noble experiment. We in the 
ranks cannot possibly have all the facts 
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concerning the true economic and political 
situations of the various countries of Eu- 
rope. We will have to place our trust in 
the good judgment of our elected repre- 
sentatives, who run our national govern- 
ment. Therefore, it becomes increasingly 
important for us to devote our energies 
to the election of unselfish men of ability, 
energy, intelligence, honesty, and above all 
of good judgment, to determine the right 
and wrong and extent of these programs. 

While all of this is being done, we have 
a big job at home and in some respects of 
greater importance than what is done in 
Europe, because even if the European Re- 
covery Program succeeds, and if we fail at 
home, all has been lost. Each one of us has 
some little influence in his respective com- 
munity, and we are failing in our jobs as 
Americans, trained to leadership, if we do 
not daily fight against anything which 
tends to hamper, weaken or destroy the 
freedoms we have enjoyed throughout these 
centuries. 

The Communists, like vultures, are wait- 
ing for a business reverse or a depression. 
They feel that the seeds they are now plant- 
ing and cultivating will bear fruit when- 
ever American prosperity declines. 

There are 75,000 known Communists in 
the United States. They themselves de- 
serve scant attention. However, it is esti- 
mated that they can count on at least one 
million militant fellow travelers plus per- 
haps two million union men who blindly 
follow pro-Red leaders along the party line, 
plus other millions of men and women who 
in all innocence support Communist fronts 
masquerading as popular democratic or- 
ganizations. 

The battle for freedom does not lie whol- 
ly beyond our borders. The infection of 
totalitarianism has reached this country. It 
has crept into our labor unions, our uni- 
versities, the so-called intelligentsia and 
even into the government itself. We find 
a few leaders of some of the unions devot- 
ing their whole time in an effort to con- 
vert their members to Communism. They 
are not interested in properly representing 
labor, but are more interested in disrupting 
the relations between business and labor 
in the hope that that will hurry the day 
of Communism. The Red influence in 
certain schools is a sin and a shame. Our 
big problem and our big job is to deal with 
the confused persons who may be suscept- 
ible to the parrot-like patter of the thor- 
oughly schooled Communist. Our worry 
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is with the fuzzy minded Americans, who 
believe they can have both totalitarian eco- 
nomics and personal freedom. Many of 
these people take pride in calling them- 
selves liberals. I am not sure just what that 
means. I doubt if they are sure, but one 
thing is certain, there is no point in having 
liberalism without liberty. There is no half- 
way point, there is no middle of the road 
between a government and country con- 
trolled by a tyrannical bureaucracy and a 
republican form of government controlled 
by a free people. It seems to me this is the 
job which we as American Lawyers must 
assume and attempt to lead the fight in 
our respective communities. Our talk 
should not be merely on abstract principles, 
but we must fight for our American insti- 
tutions, and one of the most important 
things in my opinion is to not let govern- 
ment controls in any way weaken free en- 
terprise in this country. Our only chance 
of remaining strong and free is to encourage 
Americans to go forward with their plans 
for new business and to expand their pres- 
ent businesses. There must be the profit 
motive, which cannot exist if Americans 
have nothing more than government jobs. 
Our only chance of carrying out our am- 


bitious program is to keep business on a 
high end expanding level. 

Our democratic system is far from per- 
fect, otherwise there would be no place for 
Communism to take root in this country. 


Many buisness men and leaders have been 
greedy and short-sighted, those abuses have 
resulted in injustices which have caused 
the people to question the system. It has 
caused the pendulum to swing too far in 
the other direction. Further, the preoccu- 
pation of our rank and file citizens with 
their own affairs, has left the control of 
our democratic system to ambitious and 
sometimes unscrupulous persons, who have 
been able to take control of our affairs. If 
this one thing were corrected, we would 
go a long way toward thwarting the present 
menace. 

Notwithstanding its obvious defects, the 
capitalist system of free enterprise offers 
greater ae to more people, with 
more freedom, than any other way of life 
now known or practiced in this world. 

If we wish to be selfish, we should realize 
that the lawyers themselves will be the first 
to be eliminated if the freedoms we cherish 
are lost. If the lawyers are no longer with 
us to fight the battles for each individual's 
freedom, the task of those desiring to over- 
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throw our republican form of government 
is greatly simplified. America and its form 
of government have in themselves been 
great contributions to civilization, but we 
cannot continue on any plan of success or 
influence if the freedoms of which I speak 
are lost. 

Our job is to resell America and Amerj- 
can principles to the confused, who think 
they can retain their freedom under a to. 
talitarian government. We can carry on 
this fight against unnecessary government 
expenditures. Either the cost of government 
must be brought down, or we cannot carry 
on our great program without increased 
taxes. If taxes are increased business will 
be stifled, rather than expanded. Any re. 
tarding of business will lower the standard 
of living in this country. 

Soon our annual budget will be twenty. 
two billions of dollars for relief and de- 
fense. Unless we delay some of the proposed 
plans for internal government activities, we 
may have an annual budget of fifty billion 
dollars. It is certain that no other system 
than free enterprise could produce enough 
taxes to carry out these plans, it is doubt- 
ful if, even under our present system that 
can be done. Therefore, one of the things 
which is of the utmost importance, is to 
fight the unnecessary expenditures, to be 
sure that business can pay enough taxes to 
support the government's plans. A failure 
of these plans would be hungrily awaited 
by our enemies. 

We want nothing in the way of territory 
or other material advantages from the other 
countries of the world. What we would en- 
jOy most is to go our own way, and let the 
rest of the world do the same. Two World 
Wars and the creeping paralysis, totali- 
tarianism, have demonstrated this is im- 
possible. We are not fighting merely for 
our automobiles, our skyscrapers, our farms, 
those things are incidental to freedom. Our 
material abundance developed because of 
freedom. If we fight for freedom, as did 
the pioneers, the material abundance will 
remain. If we lose one, we lose the other. 

If we were omnipotent, we could end this 
worry by finding a cure to the various 
economic, moral and spiritual ills of our 
civilization. Since we are not big enough 
for that, we as individual lawyers should 
(1) continue our fight against unnecessary 
and wasteful expenditures, (2) campaign 
and elect our best men to serve us in our 
government, (3) we must never cease in our 
fight for freedom of speech, freedom of the 
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ress and freedom of religion. As a part of 

that fight we should see that nothing is 
done to weaken our American system of 
free enterprise, and at the same time we 
should try to eliminate its abuses. 
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A concerted fight along this line would 
have, in my opinion, spiritual guidance 
that would be sufficient to prevent the loss 
of the liberties that we have had since the 
beginning of the American way of life. 


How to Treat Your Insurance Broker 


By Roy FoLcer 
San Francisco, California 


T IS so gratifying to know that the gen- 
| tlemen of the International Association 
of Insurance Counsel are becoming hungry 
for advice about insurance matters, and 
particularly about the relations that should 
exist between the insurance broker and 
members of the International Association 
of Insurance Counsel, who. may be buyers 
of insurance. I have been asked so often 
to express myself on the matter of insur- 
ance that I realize my silence has been a 
mistake. 

One must overcome one’s reticence if one 
would serve, and truly I desire to serve. 
How often! Ah! how often I have hun- 
gered to guide the trusting prospect into 
the proper pathway of insurance. It was 
not service, my reticence. It was not serv- 
ice. But now that we servicemen of insur- 
ance have found this perfect outlet for our 
outspoken knowledge, for our caged-up 
wisdom, I shall speak out. 

Here are a few simple rules for the prop- 
er relationship between the broker and the 
buyer of insurance. 

To the members of the International 
Association of Insurance Counsel, make a 
friend of your insurance broker. Cultivate 
him. Invite him up to your home, especial- 
ly at meal times. Let him see the kiddies 
in their cribs. Show him the daguerreo- 
types in the family album. Keep him over 
the weekend, if he'll stay. 

Urge your broker to tell you about insur- 
ance. Coax him if necessary; he may be 
backward. But don’t be discouraged. Ply 
him with questions. Have him tell the chil- 


dren stories of the brave fire protection 
engineer. Ask him to explain to mama all 
about the “Fallen Building Clause.” When 
you are all relaxing between statics on the 
radio, have Aunty quiz him about “Use 
and Occupancy.” In other words, draw him 
out if possible. Let him tell you how he 
can make it a pleasure for you to have an 
explosion. 

Encourage the broker to visit you at 


‘your office. Give him a hearty welcome al- 


ways. Go ‘into conference with him. Intro- 
duce him to the Board of Directors. Re- 
member that he lives to serve you, so don’t 
skimp him on time. Open the safe and let 
him see your policies. Discuss them with 
him. Ask him to tell you frankly whether 
you do not need more insurance. Throw 
yourself on his helpfulness. Give him a 
good cigar. Have him to lunch at the Club. 


Don’t forget that your broker plays golt. 
Fix up a foursome for him. Invite two of 
your friends who are under-insured. Let 
your broker win. It will make him expan- 
sive, and he'll tell you about the new broad 
policy forms and coverages. Lead him on 
deftly from insurance topic to topic. Ask 
him to pause in his putting to elucidate 
the reduced rate average clause. There is 
no place like the green for such confi- 
dences, These intimate attentions break 
down the barriers and make men friends 
for life. 

One last suggestion. Pay your premium 
when due. This appeals to your broker on 
his human side, and after all he is just as 
human as your banker or iceman. 
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Tomorrow’s Railroads: Their Relationship to the Lawyer and 
To the Public 


By JosepH A. McC atn, Jr. 
General Counsel, Wabash Railroad Company 
St. Louis, Missouri 


T IS a privilege to have this opportunity 

to discuss with you a non-technical sub- 
ject pertaining to the railroad industry 
whose problems are not your primary con- 
cern, although many of your clients are 
closely associated with this industry in 
various ways. 

It was also a privilege to be able to join 
quite a number of your members on the 
train tour from Chicago to San Francisco 
and to become personally acquainted with 
them. I was impressed with their hospital- 
ity, geniality and good fellowship. 

Moreover, on this westward trek they 
showed great courage and hardihood in dis- 
pensing with water for both external and 
internal purposes, and carried on bravely 
the traditions of the early western pioneers 
by showing no regard for the hour they 
went to bed or got up. 

I have also been greatly impressed by the 
capacity of your President, Mr. White, to 
select clients who, though only subjected 
to traffic court jurisdictions, make news for 
the entire press of the nation. 

I am sure that most of you noticed several 
weeks ago in your local press that Mr. 
White was representing Mr. Justice Wiley 
Rutledge in an important case involving 
an alleged traffic violation in Denver. 

I was intrigued by the news item in St. 
Louis that Mr. White, as counsel, was re- 
ported as stating that his client would, re- 
gardless of his position, appear personally 
in court to answer the charge the same as 
any other American citizen. I thought this 
was a fine example of American democracy. 

However, a few days ago I noticed in the 
St. Louis Post-Dispatch a news item which 
stated that Mr. Justice Rutledge had been 
fined $10 and costs, and was represented by 
Mr. White who appeared for the defendant. 

I understand that the going rate for such 
an offense in Denver is $5, and not $10. But 
regardless of the result obtained your 
president’s name has been spread far and 
wide, and a difference of $5 in these days of 
increasing prices is of little moment. 


My subject, ‘“Tomorrow’s Railroads: 
Their Relationship to the Lawyer and to 
the Public,” is quite broad and under its 
wide canopy much latitude would be per- 
missible. I could probably discuss the glam- 
orous aspects of the much talked of stream- 
lined passenger trains of tomorrow with 
their promised movies, nurseries, and what 
have you. I can only be justified in claim- 
ing your time and attention, however, if 
I can demonstrate that there are problems 
and trends in the railroad industry which 
transcend special pleading and which prom- 
ise to have substantial implications for you 
and the public in general. , 

On June 6, 1948, the People’s Platform 
carried over the CBS Radio Network a de- 
bate between A. F. Whitney, President of 
the Brotherhood of Railroad Trainmen, 
and Robert E. Woodruf, President of the 
Erie Railroad, on the subject “Should the 
Government Own the Railroads?” Prior to 
this debate the railroad unions, unable to 
get all they demanded from the railroads, 
passed resolutions in favor of government 
ownership. More about this debate later. 

The fact that it was held at all may be 
surprising to some, because, in the words 
of Edwin H. Collins, of the New York 
Times, most persons probably thought that 
the subject had passed on to its final abode 
with the issues of Free Silver, Women’s Suf- 
frage, the 18th Amendment, and Technoc- 
racy. Certainly, for many years this govern- 
ment ownership issue has hardly risen above 
the level of material for a high school de- 
bate. Be it noted, however, that outside the 
U. S., the Canadian Pacific in Canada, and 
the railroads in two small South American 
countries are the only ones in the world 
remaining under private ownership. 

On the face of the superficial record, 
however, there would seem to be relatively 
little ground for seriously expecting a move- 
ment towards such nationalization in the 
U. S. But the real truth is that there is 
much more beneath the surface than meets 
the public eye. It seems to me that much has 
happened and is now happening which 
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holds serious consequences for the stability 
of the railroad industry, and which I sin- 
cerely believe has serious social and eco- 
nomic implications for the public as a 
whole. F 

The San Francisco Chronicle recently 
stated: “The American railroad system is 
the biggest single integrated element of the 
American economy—by all odds, the most 
indispensable. Because it is so big, and its 
grip on one hundred and forty-five million 
lives is so all-embracing, the railroad sys- 
tem suffers the misfortune of being taken 
for granted.” 

Not long ago, President Thomas I. Par- 
kinson, of the Equitable Life Assurance 
Society, made the following statement 
which has received wide circulation among 
life insurance policyholders: “We have the 
best railroads in the world, and their serv- 
ices are available at the lowest rates; but 
their future depends upon public apprecia- 
tion. Congress should again, as it did after 
World War I, declare a public policy with 
respect to our railroads that will make it 
possible for them to undertake at once the 
great program of expansion and improve- 
ment which they need. . . . But it can’t be 
done without money. The railroads would 
get much of the capital needed for a great 
program of expansion and improvement 
from life insurance funds, if railroad in- 
come now and for the future reasonably 
could justify such investment... .” 

Now I am not interested in laboring the 
importance of the railroads to our national 
economy and defense. Nevertheless, per- 
haps it would be well to take a brief look 
at the industry’s role both in war and in 
peace. 

In the report accompanying Senate Bill 
1253 (commonly known as the Railroad 
Reorganization Bill) former Senator Wheel- 
er of Montana had this to say as Chairman 
of the Committee on Interstate Commerce: 
“While the railroad industry is privately 
owned, perhaps no other industry is 
weighted with a greater degree of public 
interest. From the standpoint of capital in- 
vested and revenues it is the second largest 
in the nation; but from the standpoint of 
importance to the nation, in peace and in 
war, it stands first. The American people 
collectively have a tremendous personal 
financial stake in the railroads; they have 
an even greater social and economic stake 
in the efficient and honest management of 
the railroads; they have the greatest of all 
stakes in the proposition that the railroads 
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shall be competitive enterprises in a free 
competitive economy.” 

We know that 97% of all organized 
movements during the war were by rail. 
90% of all Army and Navy traffic moved 
by rail. More than 2/3 of all freight traf- 
fic of all sorts moved by. rail. Henry L. 
Stimson, former Secretary of War, stated: 
“The Armed forces cannot discharge their 
responsibilities for the national safety with- 
out the assistance of the railroads.” 

Dealing with the American railroads, 
President Truman wrote on May 23, 1945, 
“We, as a nation, must continue to depend 
upon them for transportation that is all- 
essential to military success and vital to 
that full life which we as American citi- 
zens have a right to desire and to achieve.” 

In 1947, one of every 43 employed people 
worked for railroads. The average annual 
wage of railroad workers was $3,200 as com- 
pared to about $2,550 earned by those en- 
gaged in manufacturing. One of every six 
bituminous coal miners was producing coal 
for a locomotive. Purchases of supplies and 
materials aggregated more than two and a 
half billion dollars. Expenditures for new 
equipment, roadways, and structures were 
approximately nine hundred million dol- 
lars. 

It is estimated that the railroad taxes used 
for school purposes were sufficient to pay 
the cost of providing common school edu- 
cation for more than one million children. 
While one million investors own capital 
stock of the railroads, many more millions 
of people, such as savings banks depositors, 
and holders of life insurance, share an im- 
portant investment interest in the welfare 
of the railroads. Truly, the industry is tre- 
mendously important to our everyday life 
and welfare. 

Here, then, is an industry which obvi- 
ously is one of greatest importance to 
the nation’s social and economic welfare 
and absolutely essential to success in event 
of war. Would it not be reasonable to ex- 
pect that our government and the public 
should be interested in insuring that this 
industry be given an opportunity, without 
unfair handicaps, to put itself in a position 
to achieve stability and the maximum effi- 
ciency. The record, however, unfortunately 
indicates the contrary. 

Let us examine briefly the general eco- 
nomic position of the railroads and their 
condition before and after the late war. 
When the war broke out, 4% of the rail- 
roads, representing 1/3 of the total rail- 
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road mileage, was either bankrupt or in 
receivership. The outlook for the industry 
was worse than dismal. Their record of 
performance during the war was admitted 
by all to be outstanding, and the increased 
revenues gave them a new breath of life. 
However, the railroads at the close of the 
war, due to worn out and obsolete equip- 
ment and needed capital improvements, 
faced the greatest financial outlay in their 
history. To replace at present prices the 
cars and locomotives alone which were over 
25 years old, would cost in excess of five 
billion dollars. Where is this money to come 
from? 

The net investment, on a conservative 
basis, of class-] railroads is about twenty- 
three billion dollars. On their net invest- 
ment the railroads on the whole have 
earned, during the past 25 years, a rate of 
return averaging only about 3.2%, and this 
includes the good period of the 20’s and 
the 5 years of the second World War. Out 
of this, they have had to meet interest rates 
and other fixed charges, pay dividends and 
finance improvements. The rate of return 
by railroads is only about 14 of what the 
United States Supreme Court has repeated- 
ly held to be a fair and reasonable rate of 
return for regulated utilities. The manu- 
facturing industry earned 17% on its net 
worth in 1947, while railroads earned 3.6%. 
Industrial stocks are selling at an average 
of around 180-190 on the Dow-Jones Index. 
The railroads’ stocks are selling at around 
63. There has been since 1930 a consistent 
shortage of investment capital with which 
to enlarge and improve railway fixed plants 
in ratio to the country’s growth in popula- 
tion and production. Railroads are this 
year making a capital investment at an 
annual rate of one and one-half billion 
dollars, which is 50% more than the high- 
est previous year—1923. Most of this is go- 
ing into new equipment, rather than to im- 
provements to fixed property. 

Let us look at some of the factors which 
have contributed to the economic struggle 
of the railroads. The railroads have been 
required not only to own and maintain 
their facilities and pay their own way, but 
have also been required to make a major 
contribution through taxes to the general 
support of the government—federal, state, 
and municipal, At the same time, the rail- 
roads have apparently been expected to 
compete successfully with other forms of 
transportation which not only do not pay 
their own way, but which actually receive, 
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through the provision and maintenance of 
facilities by public funds, the benefit of 
taxes exacted from the railroads. In other 
words, they are expected to help provide 
the facilities by which their competitors 
may compete with them. Is there any other 
industry in this position? And how long do 
you think one similarly situated would 
survive? 

Moreover, the railroads have been forced 
by legislation, and otherwise, into a posi- 
tion where their employees receive prefer. 
ential and discriminatory treatment at 
great cost to the railroads. Permit me to 
cite three instances. 

1. Whereas all employers, other than rail- 
road employers, are subject to a 1% pay 
roll tax for the purpose of the Social Se. 
curity of their employees, the railroad em. 
ployers paid over twice this amount until 
1945, when Congress saw fit to pass the 
so-called Crosser Bill, which will, by 1952, 
force a 614% pay roll tax upon the railroad 
employers, and a like amount upon the rail- 
road employees. This will add a cost of over 
one hundred million dollars per year to 
the railroad industry, as compared to that 
of 1945. 

Thus we have a striking example of the 
79th Congress blithely adding a financial 
burden to the railroad industry at a time 
when it could ill afford it, and what is 
more, discriminating in favor of railroad 
employees by setting them apart in a pref- 
erential. class, as compared to all other 
employees. 

Is a railroad employee at 65 or 70 en- 
titled to more old age benefits than any 
other American employee? Is this kind of 
action by Congress consonant with the 
statements earlier quoted from the highest 
government officials that the railroad in- 
dustry, in war and peace, stands first in 
importance? 

2. In connection with this preferential 
and discriminatory legislation in behalf of 
the railroad employee, it should be noted 
that the railroad industry has had forced 
upon it by judicial interpretation of the 
Federal Employers Liability Act virtually 
absolute liability without fault for injury 
to its employees. The result is for all prac 
tical purposes the creation by legislation 
and judicial construction of a federal work- 
men’s compensation act, with the sky the 
limit as to what the employee may recover, 
and juries and courts seem to strive to reach 
the sky in these cases. Moreover, because 
of special venue provisions accorded rail- 
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road employees, plaintiffs injured at one 
place are permitted to shop for the largest 

sible verdict by having their cases tried 
one or two thousand miles distant from the 

Jace of the occurrence of the injury or 
the residence of the plaintiff. Consistently 
throughout the country, verdicts of astro- 
nomical amounts are rendered against rail- 
road companies with painful regularity; 
$50,000 verdicts are common occurrences 
for personal injuries. ae of one 
hundred fifty to two hundred thousand 
dollars are by no means unusual. No other 
industry which I know is burdened by such 
a terrific cost. 

§. For a long time, many people have 
thought of the Railway Labor Act as pro- 
viding a more or less ideal means for set- 
tling labor-management issues on railroads. 
The Act does have its good points, but dur- 
ing the last few years we have witnessed it 
break down several times. The truth is, the 
Act is a one-way street as far as abiding by 
its decisions is concerned. Once the pro- 
cedure of the Act has been followed and 
a finding has been made by an impartial 
Board, appointed by the President, the rail- 
roads must, because of public opinion, 
abide by the decision. But not so with the 
employees. We have seen strikes, or threat- 
ened strikes, several times in the immediate 
past, simply because the unions did not get 
all they asked. Since 1940, the railroads 
have had to increase their wages approxi- 
mately two billion dollars per year. It is 
true, the railroads have recently received 
some rate increases, but not enough to keep 
several of our major railroads out of the 
red and there is a definite limit as to what 
the public can afford to pay for transpor- 
tation. Just now the railroad unions are 
requesting an additional wage increase 
amounting to approximately one billion 
dollars. 

Now let us look at some of the specific 
policies which our Federal government has 
followed with respect to railroads in recent 
years. For 60 years the railroads have been 
more strictly regulated than any other in- 
dustry by congressional legislation, with the 
details administered by the Interstate Com- 
merce Commission. Regulation is, of course, 
quite proper. In its enunciation of legis- 
lative policy, Congress has called for a na- 
tional coordinated system of transportation 
which necessarily requires cooperation and 
coordination between and among carriers. 

Yet we find that the Department of Jus- 
tice asserts that the very cooperative pro- 
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cedure necessary to achieve coordination is 
a violation of the Anti-Trust laws and in- 
sists that it be left free to prosecute the 
railroads to determine what may or may 
not be done in the field of cooperation and 
coordination. Litigation is now in progress 
to enforce this contention of the Depart- 
ment of Justice even though the conference 
procedures for the determination of rates 
and charges have generally been recognized, 
if indeed not approved, by the Interstate 
Commerce Commission as essential to co- 
ordination and efficiency. 

You will probably recall that in '46 leg- 
islation was before Congress designed to 
legitimatize, subject to Interstate Commerce 
Commission approval and control, the con- 
ference procedure of the carriers. This Bill 
received virtually unanimous support from 
shippers, state regulatory bodies, civic 
groups, and high military officials, who 
testified as to the vital importance and the 
necessity of having cooperation and coordi- 
nation from the carriers in time of war. 
This Bill would have given no more to the 
railroad industry in the way of exemption 
from Anti-Trust prosecution, and then only 
after Interstate Commerce Commission ap- 
proval, than had already been given to the 
airways and waterways by Congressional 
action. Despite, however, the overwhelming 
testimony of impartial authorities and ex- 
perts as to the necessity of such cooperation 
and coordination among railroads, and de- 
spite the existing exemptions for air and 
water carriers just referred to, the Bill, 
under the constant urging and insistence 
of the Department of Justice, was killed 
by the administration leaders of the Sen- 
ate during the closing days of the 79th ses- 
sion. It is true that this legislation was 
revived in the 80th Congress, and eventual- 
ly it passed both Houses, only to be vetoed 
by the President. Fortunately, however, it 
was possible to muster enough votes in Con- 
gress to override the veto. Again, the his- 
tory of this legislation highlights the ques- 
tion as to whether such action is consistent 
with the statements made by the highest 
government officials that the aieeal in- 
dustry stands first in importance. 

However, the worst was yet to come. The 
United States Department of Justice has 
filed 16 suits with the Interstate Commerce 
Commission against all railroads, seeking 
reparations for alleged excessive charges 
made by the railroads in transporting ma- 
terials for the government during the war. 

Representatives of the Department of 
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Justice have stated that they estimated a 
possible recovery in these suits to range 
from one to two billion dollars. 

The truth of the matter is that in no 
case did the Government pay higher rates 
than commercial shippers, and in most in- 
stances the government paid lower rates as 
a special concession of the railroads. In no 
case did the Government pay charges high- 
er than the legal charges. 

While it is confidently believed that the 
railroads have a good defense to these suits 
and should be successful in opposing them, 
it is obvious that should the Government 
be successful in collecting awards of one 
billion to two billion dollars as it seeks to 
do, the railroads would be unable to pay 
such judgments, with the probable result 
that it would be necessary for the govern- 
ment to take over the industry. Many com- 
petent observers believe that such a result 
is just the objective which the Department 
of Justice desires to obtain, and certainly 
the record of this Department during the 
past few years does not dispel this belief. 

Numerous Chambers of Commerce all 
over the country and many shippers’ or- 
ganizations have voluntarily intervened on 
behalf of the railroads in these reparations 
cases. The State of California Chamber of 
Commerce was one of the first intervenors. 
Intervening petitions have pointed out that 
should the government be successful in col- 
lecting these reparations it would mean 
either government ownership or an increase 
in freight rates of from 75 to 100%. This 
is true because the total amount of repara- 
tions sought to be recovered is about three 
times the working capital of all the rail- 
roads. 

It should also be noted that in the war 
years during which these alleged excessive 
charges are said to have taken place, most 
railroads were in the excess profits tax 
brackets so that the government recaptured 
about 80 to 85% of the payments made by 
it to the railroads. If now, after the excess 
profits tax has been abolished, recovery 
should be had in these reparations cases, 
with no opportunity to restate income tax 
returns for the war years, the government 
would recover, in practical effect, $1.80 to 
$1.85 for every dollar called for by any 
reparation judgment. 

Let us revert now to the debate between 
Mr. Whitney and President Woodruf which 
was mentioned at the beginning of this talk. 
An examination of the debate indicates 
that the most that Mr. Whitney, speaking 
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for labor, could say as a reason for urging 
government ownership and operation of 
railroads, was that it would enable the 
workers to get quicker results in settling 
any wage or other controversies. There js, 
of course, a serious fallacy in that reasop. 
ing. If the government should ever take 
over the railroads, the cause of labor would 
receive a serious set-back. They should ney. 
er forget that bureaucrats have jails, and 
management does not. Nor should they 
overlook what happened to the cause of 
organized labor in European countries be- 
fore the war—and since, for that matter, 


People that toy with the idea that gov. 
ernment ownership and operation of the 
railroads would be a good thing should re. 
call that during World War I government 
management of railroads resulted in ineffi- 
cient operation and a deficit of a billion 
and a half dollars, whereas in World War 
II under private management the railroad 
industry contributed over five billion dol- 
lars in taxes to the United States Treasury, 
and hung up a record of efficient perform. 
ance that was never before equalled. 

The function of transportation is as much 
a part of the daily business of the farmer, 
industrialist, wholesaler, and retailer as is 
production, distribution, accounting, and 
sales. Until the executive of business ap- 
preciates that it is his problem and that 
he cannot leave the destiny of this industry 
to political manipulation in Washington, 
there will be no sound solution of the prob- 
lem in the public welfare. 

If government ownership comes, it will 
be because of the failure of our leaders in 
the enterprise system. Such a catastrophe 
would open the door for State Socialism 
in the United States. It would mean over 
a million new voters on the Federal pay- 
roll, public dictation of rates, and control 
over the largest unit of domestic purchas- 
ing by an untrained and wasteful bureau- 
cracy. 

The railroads must become strong under 
private ownership. They must meet their 
responsibilities in proglucing modern, safe, 
speedy, and efficient transportation, while 
paying adequate wages and sufficient inter- 
est and dividends to attract the necessary 
capital. 

I trust that what I have said about bur- 
dens and unfair handicaps that have been 
and are being placed on the railroads does 
not imply that I am a defeatist as to the 
ability of the railroads to do a good job, 
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or that I believe the industry to be in a 
dying condition, Or that I believe the rail- 
roads are, or should be entitled to, special 
or preferential treatment. Their history 
shows quite definitely, in my opinion, that 
all they need is even-handed justice. 

It seems to me that it is clearly in the 
ublic interest that crtificial restrictions 
and unfair handicaps be removed from the 
railroads and that an adequate rate of 
return be assured, to the end that the 
railroads can take their proper place in 
providing this nation with an unexcelled 
system of transportation to act as a boon 
to our commerce in peacetime and a bul- 
wark of defense in the unfortunate event 
that war should ultimately come again. 

I repeat that I do not consider this to be 
primarily the problem of the railroads by 
any means. It is the responsibility of the 
public, and of our business and profession- 
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al leaders. The legal profession has tradi- 
tionally opposed the heavy hand of the gov- 
ernment seeking to invade and restrict the 
freedom of the individual. You, as lawyers 
representing insurance companies, and 
railroads, too, in many instances, are espe- 
cially equipped to judge the trends which 
aim in the direction of nationalization of 
the railroad industry. You know, also, that 
nationalization of the railroads would be 
the first big step in a movement to bring 
most of our industrial system under gov- 
ernment ownership, with a consequent im- 
pairment in the freedom of the individual. 

Tomorrow's railroads, as they affect the 
social and economic order of our life, are 
really in the hands of our business and 
professional leaders who must first under- 
stand the problems of the industry, and 
then press for a solution in the real interest 
of the public. 
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Obligation of the Insurer Under the Permissive Use Section of 
Automobile Insurance Contracts When Car Is Being Used By 
Individual Authorized by the Insured 


By ALLEN WHITFIELD 
Des Moines, Iowa 


NSURERS under automobile insurance 

contracts assume an obligation to pay 
sums of money, provided the conditions 
arise for liability as specified in the con- 
tract. Insurance counsel, executives, super- 
vising authorities and the courts have been 
engaged in a continuing process of defin- 
ing, reviewing and modifying the condi- 
tions which may create liability under au- 
tomobile insurance contracts, In this proc- 
ess, the so-called “Omnibus” or “Definition 
of Insured” section has undergone many 
changes.’ 

‘For example, for many years the “Definition of 
Insured” section stated that the word “insured” 
included other persons using the automobile, pro- 
vided that (among other clauses) “the declared and 
actual use of the automobile is ‘pleasure and busi- 
ness’ or ‘commercial’ each as defined herein.” In 
later revisions of this clause, the proviso just quoted 
has been eliminated by most insurers. 


Ihe omnibus clause became an essential part of 
a liability insurance contract when (a) aufomobile 
driving became common to a substantial portion 
of the adults in this country and it became common 
for the named assured to loan his vehicle to his 
friends, members of his family or business associ- 
ates, and (b) financial responsibility legislation 
became a reality. 

in the early forms the omnibus clause frequently 
limited the benefits to members of the family of 
the named insured. In theory, the insurer under- 
writes the quality of risks insured under each policy 
by investigating the character of the named insured. 
If the named insured is a prudent individual insur- 
ers have become willing to accept the additional 
liability involved in indemnifying those who operate 
the insured vehicle with the permission of the 
named insured, on the theory that (a) the named 
assured will be careful in granting permission since 
he stands to lose the value of his vehicle if it is 
damaged and (b) the named assured will be re- 
sponsible for damages of his agent (if agency ex- 
ists) or of his friend or family under financial re- 
responsibility statutes. Ocean Accident & Guarantee 
Corp. v. Bear, cited infra. 
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This discussion is intended to act as a 
general analysis of the limited phase of the 
“Definition of Insured” section of auto- 
mobile insurance contracts insofar as it 
involves use of the insured vehicle with the 
permission of the insured.’ While leading 
cases will be cited, no attempt has been 
made to catalogue all the cases on the prob- 
lem since such a catalogue is available in 
the digests and texts already in print. The 
duties of an insurer where the individual 
authorized by the insured to use a ve- 
hicle delegates the right to others will be 
left for sainageent discussion. 

The omnibus clause has been sustained 
as valid even though the operator of the 
vehicle claiming the benefit of the clause 
as an additional insured had no insurable 
interest in the vehicle, because “at the 
time of the accident such person is in a 
position to become legally liable for injury 
to others.”* The omnibus clause creates 
liability insurance for the benefit of those 
individuals, other than the named insured, 
who fall within the description of persons 
described as insured by the clause. 

When an insured vehicle is involved in 
an accident and the driver is other than 
the named insured, the question immedi- 
ately arises as to whether or not the facts 
establish that the car was in use with per- 
mission of the named insured. Determina- 
tion of this issue may involve some or all 
of the following points: 


(1) What does the word “permission” 
mean and what kind of permission 
is recognized as being sufficient? 

(2) Who may give permission? 

(3) What is meant by “actual use” and 
what, if any, deviation from the use 
for which permission has been grant- 
ed will eliminate the liability of the 
insurer? 


Definition of “Permission” 


“Permission” is defined in a standard 
legal dictionary to be “a license to do a 
thing; an authority to do an act which, 
without such authority would have been 


*Standard automobile insurance contracts enlarge 
the definition of the word “insured” as used in the 
licies “provided the actual use of the automobile 
is with the permission of the named insured,” sub- 
ject to certain stated exclusions as follows: (a) 
injury to the named assured (b) while used with a 


trailer, (c) to ns operating public garages, etc., 
(d) fellow employee, if accident arises from use of 
vehicle in business of employer. 

*Ocean Accident & Guarantee Corp. v. Bear, 220 
Ala. 491, 125 So. 676 (1929). 
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unlawful.” Since this definition involves as 
its key word “license,” it becomes neces. 
sary to examine the definition of “license” 
—i.e., “in law of contracts, a permission, 
accorded by a competent authority, cop. 
ferring the right to do some act which with. 
out such authorization would be illegal.” 

Any comment of the definition of “Der- 
mission” should note that the reported 
cases defining the word fall into two cate. 
gories (1) where used in an insurance pol. 
icy‘ (2) where used in a statute.’ While in 
theory perhaps there should be no distinc. 
tion in definition, yet the rules for cop. 
struction of contracts and statutes are not 
identical. In State Farm Mutual Automo. 
bile Ins. Co. v. Cook, 28 C. C. H. Automo- 
bile Cases 181 (1947) the Virginia Supreme 
Court of Appeals said: 


“The trend in Virginia of legislative 
enactment as well as judicial determina. 
tion and construction has been toward 
liberalizing and broadening the cover- 
age provisions of liability insurance poli- 
cies. That this is so is evidenced by the 
enactment by the state legslature in 1944 
of what is known as the Safety Responsi- 
bility Act. 

“(6) No statement made by the in- 
sured or on his behalf, and no violation 
of the terms of the policy shall operate 
to defeat or avoid the policy so as to bar 
recovery within the limits of the act.” 


“Permission” as used in automobile in- 
surance contracts has been defined to be 
consent. The insurer has no liability if the 
facts disclose that there was no permission 
given by the named assured for the opera- 
tion of the vehicle.’ Thus, liability has been 
denied on the ground that the person op- 
erating the vehicle was a “mere officious 
volunteer.” , 


Permission may be actual (i.e., clearly 
expressed by the named assured to the op- 
erator of the vehicle or for his benefit), 


‘For example, in Witthauer v. Employers Mutual 
Cas. Co., 29 C. C. H. Automobile Cases 626 (Ne- 
braska 1948) the court considered the word permis- 
sion as used in a liability insurance policy. 

‘For example, in Casey v. Fortune, 27 C. C. H. 
Automobile Cases (Calif. 1947) the court considered 
the kind of permission required under a statute to 
create liability on the car owner. 

72 A. L.. R. 1386 and cases cited. 

"Brower v. Employers’ Liability Assur. Co., 318 
Pa. 440, 177 A. 826 (1935). 

“Maryland Casualty Co. v. Matthews, 188 So. 68 
(Ala. 1939). 
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or it may be implied from the acts of the 
rties involved. 

The New Hampshire Supreme Court has 
ruled that where the term “permission” 
appears in the policy it should be read as 
if the word “implied” preceded it.” 

Proof of express permission is affirma- 
tive and clear in nature. Proof of implied 
permission is usually established by the 
course of conduct or relationship of the 

rties.” 

Where the named assured grants per- 
mission to drive the insured vehicle to some 
individual known to be reckless or incom- 
petent and an accident occurs while the 
car is being operated by such individual, 
some courts have held that the granting of 
permission under such circumstances is in 
itself an act of negligence.” 

There is no uniformity among the court 
decisions of the various states as to exactly 
the extent and nature of the permission 
or consent required. One recently reported 
decision states that ““The word ‘permission’ 
involves leave and license but it gives no 
right. Words and Phrases, Perm. Ed. Vol. 
$2. p. 158; Flaherty v. Nieman (1904), 125 
lowa 546; 101 N. W. 280... . “When we 
refer to the acknowledged authority in the 
country as to the meaning of the word 
‘permit’ we find its meaning to be ‘to grant 
leave or liberty to by express consent;’ ‘al- 
low expressly;’ ‘give leave, liberty, or li- 
cense, to;’ ‘to allow to be done by consent 
or by not prohibiting.’ The word ‘permit’ 
is derived from the Latin permittere, which 
means ‘to concede, to give leave, to 
grant.’ ”’ 

In citing the above reasoning the court 
also noted that cases dealing with silence 
as creating an estoppel did not apply in 
permission cases, stating: 


“The courts (in estoppel cases) were 
considering the proposition of such cir- 
cumstances under which the silence 
might be construed as acquiescence in 
and agreement to contracts and the ques- 
tion of silence giving use to enforceable 


Cornell, 
29 C. C. H. Automobile Cases 217 (Ind. 1948); 
Snyder v. Carlson, 135 Pa. 390, 5 A (2d) 588 (1939). 
Also annotation 160 A. L. R. 1202. 

*Aetna L. Ins. Co. v. Chandler, 89 N. H. 95, 193 
A. 233 (1937). 

“Appleman on “Insurance Law and Practice,” 
Vol. 7, p. 167. 

“Mundy v. Pirie-Slaughter Motor Co., 28 C. C. H. 
Automobile Cases 590 (1947) . 

*American Employers Ins. Co. v. 
supra, note 7, 


‘American Employers Insurance Co. v. 


Cornell, cited 
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rights against the person remaining si- 
lent. We are dealing with a different 
question here. It is entirely possible for 
a person to have the implied permission 
of another to use an automobile under 
certain circumstances without having the 
right to enforce such use against the per- 
son granting such implied permission by 
silence.” 


What Is Meant by “Actual Use” 


The word “actual” was added to the 
omnibus clause to modify the phrase “use 
of the automobile” so as to “confine the 
coverage to situations where the employ- 
ment made by the vehicle at the time of 
the accident was within the scope of the 
permission granted.” 

The courts of some states have refused 
to construe the phrase “actual use” as re- 
strictive.” In Stanley v. Cryer Drilling Co., 
27 C. C. H. Automobile Cases 341 (1947) 
the Supreme Court of Louisiana reaffirmed 
its previously announced view that the 
word “actual” did not change the legal 
meaning of the phrase, and then proceeded 
to distinguish on the facts the case before 
the court, holding that if the employee of 
the named insured delivered the insured 
truck to the garage and subsequently took 
it out for personal pleasure there would be 
no coverage since the permission terminat- 
ed upon delivery to the garage. 


Who May Give Permission 


By the exact terms of the policy provi- 
sions the named insured may grant the 
permission which will create liability un- 
der the omnibus clause. 

Permission for use granted by the ac- 
tual owner of the automobile is not suffi- 
cient, where the owner is not the named 
insured,” 

Permission by the named insured pre- 
supposes that the named insured is in ex- 
istence. So the courts have held that the 
omnibus clause did not cover the operator 
of the auto if the named insured died prior 
to the accident.” This problem has been 
met in part by the clauses in most contracts 
extending coverage to the legal representa- 

“Appleman on “Insurance Law and Practice,” 
Vol. 7, p. 132. 

“Hauser v. Aetna Cas. & Surety Co., 187 So. 684 
(La. 1939); Henzolles v. Home Indemnity Co., 38 
Fed. Supp. (1941), affirmed 128 F. 2d. 257. 

*Adkins v. Inland Mutual Ins. Co., 20 S. E. 
471 (W. Va. 1942). 

“Antone v. New Amsterdam Casualty Co., 335 
Pa. 134; 6 A (2d) 566 (1939). 


(2d) 
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tives of named insured for a limited period. 
A minor has been held to have capacity 
to grant permission.” As previously point- 
ed out, the question of whether or not any 
person acting with the original permission 
of the named insured may permit a third 
party to use the vehicle and claim benefits 
as a named insured will not be discussed in 
this paper. 

Where the named insured is a corpora- 
tion, the question arises as to what indi- 
vidual can act for the corporation in grant- 
ing permission to use the automobile. 

The courts are not in agreement as to 
the kind of permission required under the 
omnibus clause for use of the car for other 
than company business. Thus, in Handl 
v. Oakley, 10 Wash. 396; 116 P. (2d) 833 
(1941) an employee was held not to be an 
additional insured where he used a com- 
pany truck to attend a picnic for his per- 
sonal pleasure although he had general 
permission from higher officials of the com- 
pany to use the truck on other occasions for 
other purposes. The permission by a divi- 
sion manager to his son to use a car on 
personal business was held insufficient 
when the higher company officials had 
forbidden use of company cars on personal 
business.” 


An errand boy was held not to be an 
additional insured where he used a truck 
with permission of a grocery store salesman 
since the salesman was not authorized to 
speak for the corporation.” The president 
of a family corporation who authorized the 
use of a company car for personal business 
was held not to have authority to grant 
such permission, even though the stock- 
holders subsequently ratified the act of the 
president as the use of corporate property 
for other than corporate purposes was ultra 
vires.” 

The last cited case seems in conflict with 
general principles since use of a car in 
violation of statutes is generally held not 
to void liability on the insurance policy. 
A contrary result has been reached in Hin- 
ton v. Indemnity Ins. Co., 175 Va. 205, 88 
E. 2d 279 (1940) where a salesman was held 
to have authority to grant permission for 
use of a company car for pleasure because 
he had custody of the vehicle. 


“Hoefer v. Last, 266 N. W. 196 (Wis. 1936). 


“Cocos v. American Automobile Insurance Co., 
_ 302 Ill. App. 442; 24 N. E. (2) 75 (1940). 
*"Dunn v. Campo, 179 So. 102 (La. App. 1938). 
*Koch’s Admr. v. Koch Bros., Inc., 274 Ky. 640, 
119 S. W. (2d) 1116 (1938). 
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Without pursuing all the detail of the 
decisions, the following general principles 
seem sound and supported by the trend of 
current decisions: 

(1) An attempt by a corporate employee 
to use a car in direct violation of instruc. 
tions to the contrary is not a permitted use 
under the omnibus clause.” 

(2) A corporate employee, although not 
in general entitled to establish company 
policy, may have implied age oagemm from 
the facts of custody of the car and the 
methods of company operation sufficient 
to enable him to use the car for other than 
company business.” 

(3) A corporate employee, if using the 
car in furtherance of the company busi- 
ness, will be held to have implied permis. 
sion.” 


Material or Immaterial Deviation 


Where express or implied permission 
exists, the courts have not as yet established 
any clear test as to what constitutes such 
a deviation as to time, place or use, as to 
relieve the insurer of liability on the 
policy. 

To say that in one instance a deviation 
is “material” and that in another instance 
it is “immaterial” without setting up rela- 
tively clear standards as to deviation has 
resulted in continuing litigation. In gen- 
eral, the difference may be said to be one 
of degree. 

In an attempt to define a material devia- 
tion, some courts have established the con- 
version rule; that is, a material deviation 
occurs when the use made of the automo- 
bile is such that the bailee or operator 
would be liable to the named assured for 
conversion of the vehicle.” This rule has 
been discussed quite fully and has been 
approved by a leading textwriter” who 
states “such use must be reasonably within 
the intention of the parties at the time 
consent is given, or a use to which the in- 
sured would have consented had he known 
of it.” This writer also states that the ma- 
jority of jurisdictions adhere to the con- 
version rule, and he identifies the opposite 


™"Witthauer v. Employers Mut. Cas. Co., 29 
C. C. H. Automobile Cases 626 (Neb. 1948) , where 
employee used company truck to go for lunch in 
violation of company rules. 

*Hinton v. Indemnity Ins. Co., cited supra. 

“Travelers Ins. Co. v. Marcoux, 21 A. 2d 16l 
(N. H. 1941). 

*Appleman on “Insurance Law and Practice,” 
Vol. 7, p. 172 and cases cited. 

*Appleman, cited note 25. 
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sition by the euphonious phrase—the 
hell and high water rule.” 

Conversion is defined to be unauthor- 
ized assumption and exercise of the right 
of ownership over goods and personal chat- 
tels belonging to another, to the alteration 
of their condition or the exclusion of the 
owners’ rights.” 

Ohio Court of Appeals described the 
problem as follows: 


“The judicial struggling to formulate 
a rule may be accounted for by reason 
of this being a factual question and the 
cases show an infinite variety of circum- 
stances.” 


Conversion is a technical concept of 
property law. It is not supported by the 
decisions even in some jurisdictions where 
lip service is given to the conversion rule. 
The textwriter quoted above recognizes 
the conversion test is too narrow when he 
states that omnibus clause will be held to 
cover an operator of a motor vehicle if 
the use is one “to which the insured would 
have consented had he known of it.” 

It appears that the cases on material and 
immaterial deviation could best be ex- 
plained on principles of estoppel (i.e., the 
named insured has clothed or apparently 
clothed the operator with control over 
the vehicle, involving responsibility to the 
public for due care in its use and the pub- 
lic has been affected by this conduct of the 
named assured). Estoppel from the conduct 


“Appleman on “Insurance Law and Practice,” 
Vol. 7, p. 169. 

*Black’s Law Dictionary (2 Ed.). 

*Gulla v. Reynolds, 29 C. C. H. 
Cases 282 (1948). 
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of the parties is based upon the premise 
that one should be bound by the state of 
facts which he has created and upon which 
state of facts another has acted with result- 
ant injury. 

The so-called “hell and high water” rule 
is not too unreasonable if-one accepts the 
premise that automobiles are instrumen- 
talities which are dangerous if not kept 
under proper control. Such a concept is 
behind the owner's liability statutes and 
the Massachusetts Compulsory Automobile 
Liability Security Act. 

No one can review the plethora of con- 
flicting decisions without concluding that 
if certainty of interpretation is desirable 
in the interests of the public, perhaps a 
change in the language of the omnibus 
clause might be helpful. If the objective 
is to narrow the liability in permission 
cases, perhaps the phrasing should read: 


“The unqualified word ‘insured’. . . 
also includes any person while using the 
automobile and any person or organiza- 
tion legally responsible for the use there- 
of, so long as the actual use of the auto- 
mobile is in accordance with the permis- 
sion of the named insured.” 


However, if the objective is to give maxi- 
mum protection to the public perhaps the 
clause should read: 


“The unqualified word ‘insured’. . . 
also includes any person while using the 
automobile and any person or organiza- 
tion legally responsible for the use there- 
of, provided the control of the automo- 
bile is with the permission of the named 
insured or his permittee.” 


Interpretation of “Permissive Use” In 
“Definition of Insured” Section of Automobile Contracts 


By 


Myrt F. Priest, Vice President 
Anchor Casualty Company 
St. Paul, Minnesota 


HE INSURED himself is often not 

driving when the car is involved in 
an accident. He has entrusted the car to 
the possession of another individual who, 
in turn, has let a third person take the 
wheel. This frequently encountered situa- 
tion raises questions of policy coverage 


which are the subject of my discussion 
today. 

The “definition of insured” clause in the 
policy has been changed many times over 
the years that the automobile policy has 
been in existence. For at least twenty-five 
years it has been called the “omnibus 
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clause.” This development has been pri- 
marily the result of the changing laws— 
especially the financial responsibility laws 
—and, of course, the ever increasing de- 
mands of the insurance buyers for better 
and more comprehensive coverage. 

The different companies use very much 
the same form of “omnibus clause.” The 
national standard form provides: 


“Definition of Insured: With respect 
to the insurance for bodily injury liabil- 
ity and for property pain liability the 
unqualified word ‘insured’ includes the 
named insured and also includes any per- 
son while using the automobile and any 
ayyre or organization legally responsible 
or the use thereof, provided the actual 
use of the automobile is by the named 
insured or with his permission. * * *” 


It has become customary to exclude spe- 
cifically from such extended coverage cer- 
tain classes of persons including operators 
of public garages, service stations and park- 
ing lots, but these exceptions are not per- 
tinent to our present discussion. 

Generally the courts have made the test 
with respect to permission required to ex- 
tend coverage under automobile liability 
policies, the same as with respect to con- 
sent required to fix statutory liability upon 
automobile owners. It is in situations where 
a person with permission from the named 
insured to use the car has turned the car 
over to a third party that we find different 
rules applied, depending upon the particu- 
lar facts involved. The cases may clas- 
sified as follows: 


1. INSURER’S OBLIGATION WHERE 
THE BAILEE HAS BEEN SPECIAL- 
LY INSTRUCTED NOT TO LET 
OTHERS USE THE CAR. 


If the insured gives the bailee positive 
instructions not to allow anyone else to 
drive the car, the courts have held that 
there is no liability under the policy be- 
cause such use is not with the permission 
of the named insured. One of the recent 
cases on this point is Clemons v. Metropoli- 
tan Casualty Ins. Co., 18 So. (2) 228, de- 
cided in Louisiana in 1944. The owner of 
a plantation supplied his foreman with a 
truck for use on the plantation. The in- 
sured gave written instructions to the fore- 
man when the truck was delivered that no 
one except the foreman was to drive the 
truck other than in emergencies, and then 
the foreman’s wife must be in the truck. 
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The foreman allowed another person to 
drive the truck on a personal mission. The 
court held the insurer not liable because 
the operation of the truck by that person 
was not with the permission of the insured, 

In Cocos v. American Automobile Ins. 
Co., decided in Illinois in 1939, 302 |. 
App. 442; 24 NE (2) 75, the court held that 
the automobile was not being driven at 
the time of the accident with the permis. 
sion of the insured. A dairy company pro- 
vided its manager with a car with instruc. 
tions that no one other than the manager 
was to operate the car. The manager al- 
lowed his son to drive it, and while he was 
driving on a personal mission of his own, 
an accident occurred. 

There was a similar holding by the Unit- 
ed States Circuit Court of Appeals in Co. 
lumbia Casualty Co. v. Lyle, decided in 
1936, 81 Fed. (2) 281 (CCA 5th, 1936). 
There the insured provided his caretaker 
with a car with instructions not to allow 
anyone to drive the car off the premises. 
The caretaker let one of his assistants take 
the car, and the court held the car was not 
being operated with the insured’s permis- 
sion. See also Ohio Casualty Co. v. Plum- 
mer, a Texas case decided in 1935, 13 F. 
Supp. 169 (D. C. Tex.); Appleman’s Vol. 7, 
Par. 4561; Blashfield’s Vol. 6, Par. 3943. 


2. INSURER’S OBLIGATION WHERE 
BAILEE IS IN THE CAR AS A PAS- 
SENGER AND OWNER HAS SAID 
NOTHING AS TO OTHERS OPER- 
ATING THE CAR. 


Where the bailee is in the automobile 
and has allowed someone to drive without 
the permission of the insured, the majority 
rule is that there is liability under the pol- 
icy. This majority rule was applied in a 
recent case decided by the North Dakota 
Court on April 15, 1948, Persellin v. State 
Automobile Ins. Assn., 32 N. W. (2) 644 
(rehearing denied June 5, 1948). In this 
case, one Felix Farrar, engaged in the mer- 
chandising business in Fargo, North Da- 
kota, had employed Maurice Shapiro as a 
salesman and agreed to furnish him with 
a car. Farrar retained the title to the car, 
but Shapiro had possession and assumed 
responsibility for its maintenance and re 
pair. Farrar secured from State Automobile 
Ins. Assn. a regular form of automobile 
liability policy containing the usual “om- 
nibus clause.” 

On the evening of June 18, 1944, Sha- 
piro had Persellin and two ladies as guests 
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in the car. They stopped at one place and 
had “something to eat,” and the girls want- 
ed to go to another place. Shapiro was tired 
and asked Persellin to drive. While being 
driven by Persellin, the car was involved 
in an accident shortly after midnight. One 
of the lady passengers sued for injuries, 
joining Farrar (the owner), Shapiro (the 
bailee) and Persellin (the driver) as de- 
fendants. She recovered a judgment against 
Persellin, and he later commenced this ac- 
tion against the insurance company to re- 
cover what he had to pay to satisfy the 
judgment, contending that he was an addi- 
tional insured within the provisions of the 
“omnibus clause.” Reversing the trial court, 
the North Dakota Supreme Court held that 
plaintiff was an additional insured entitled 
to protection under the policy. The court 
said: 


“There is no condition that the driving 
or operation of the car must be with the 
permission of the named insured and no 
condition that a person, other than the 
user, who may become legally respon- 
sible for the use of the automobile must 
have permission of the named insured. 
Thus, if the user of the automobile has 
the permission of the named insured to 
use and as such user is using the auto- 
mobile for a permitted purpose at the 
time a legal liability is incurred, then 
the user and any other person legally 
responsible for the use are insured per- 
sons under the policy. We see no other 
reasonable conclusion,” 


The court relied on the following cases 
from other jurisdictions: Grant v. Knep- 
per, 245 N. Y. 158, 156 N. E. 650; Dickin- 


son vw. Maryland Casualty Co., 101 Conn. 
369, 125 A. 866; Stovall v. New York In- 
demnity Co., 157 Tenn. 301, 8 S. W. (2) 
473; Maryland Casualty Co. v. Ronan, 
(CCA 2nd Cir.), 37 Fed. (2) 449; Georgia 
Casualty Co. v. Waldman, (CCA 5th Cir.), 
53 Fed. (2) 24; Peterson v. Maloney, 181 
Minn. 437, 232 N. W. 790; Jefson v. Lon- 
don Guarantee and Accident Co., 293 Ill. 
App. 97, 11 NE (2) 993; Clarks v. Hall, 189 
La. 849; 181 So. 191; Drewek v. Milwaukee 
Automobile Ins. Co., 207 Wisc. 445, 240 
N. W. 881; Glenn Falls Indemnity Co, v. 
Zurn, (CCA 7th Cir.), 87 Fed. (2) 988. 
The minority rule is followed in Tennes- 
see. In Stovall v. New York Indemnity Co., 
decided in 1928, 157 Tenn. 301, 8 S. W. 
(2) 473, the court held that the bailee had 
no right to delegate the operation of the 
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automobile to another person even though 
he was in the automobile at the time of 
the accident. Other Tennessee cases in- 
clude: Card v. Commercial Casualty Ins. 
Co., decided in 1936, 20 Tenn. App. 132, 
95 S. W. (2) 1281; Hunter v. Western and 
Southern Indemnity Co., decided in 1935, 
19 Tenn. App. 589, 92 S. W. (2) 878; and 
American Auto Ins. Co. v. Jones, decided 
in 1932, 163 Tenn. 605, 45 S. W. (2) 52. 


3. INSURER’S OBLIGATION WHERE 
BAILEE IS NOT IN THE CAR AND 
OWNER HAS SAID NOTHING 
WITH REGARD TO OTHERS OP- 
ERATING THE CAR. 


Where no instructions have been given 
with regard to others operating the car, the 
majority rule is that there will be no liabil- 
ity under the naps should there be an 
accident while the car is being so operated. 
However, there are contrary cases. A much 
cited case on this point is Trotter v. Union 
Indemnity Co., 35 Fed. (2) 104, (CCA 9th 
Cir.), decided in 1929. The insured, en- 
gaged in the real estate business, loaned an 
automobile to a salesman to sell town lots. 
The salesman without the knowledge or 
consent of the insured permitted another 
party to use the automobile for the purpose 
of a joy-ride. The Circuit Court of Appeals 
held that there was no liability under the 
insurance policy because the original per- 
mission restricted the use of the car to the 
business of the insured. 

A more recent decision is Samuels v. 
American Automobile Ins. Co., decided in 
1945, 105 Fed. (2) 221, (CCA 10th Cir. 
1945). The insured’s son had permission 
to use the insured’s automobile. Nothing 
was said about the son allowing anyone 
else to drive it. The son allowed a friend 
of his to drive the automobile and an acci- 
dent occurred, and the court held the in- 
surer not liable under its policy and an- 
nounced a general rule that where the own- 
er of an automobile gives the bailee per- 
mission to use the automobile, and where 
the bailee allows another to drive it solely 
for the other person’s purpose, benefit, or 
advantage, the use is not with the permis- 
sion of the named insured. 

Under similar facts, the New Hampshire 
court in All-State Ins. Co. v. Hodsdon, de- 
cided in 1942, 92 N. H. 233, 29 Atl. (2) 782, 
held that the relationship of father and 
son did not provide a basis for an inference 
that the son had the right to permit an- 
other to drive the automobile. 
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In a recent case in Kentucky, Griffith v. 
Fannin, 206 S. W. (2) 965, decided in No- 
vember 1947, it was held that the owner 
of a car was not liable for negligence of 
the driver of the car when the consent to 
use the car was given by his wife. 

A New Jersey case involving this point is 
Travelers’ Ins. Co. v. Marcoux, decided in 
1941, 91 N. J. 450; 21 Atl. (2) 161. The in- 
sured was a garage and gave one of its sales- 
men a demonstrator car to use for business 
purposes. One day the salesman left his car 
at home and telephoned his daughter to 
bring it to the garage. Instead of proceed- 
ing directly to the garage the daughter left 
the direct route for personal purposes. 
While being so used an accident occurred, 
and the court held that at the time of the 
accident the car was not being used with 
the permission of the insured. See also, 
Wigington v. Ocean Accident and Guaran- 
ty Corporation, a Nebraska case decided in 
1930, 120 Neb. 162, 231 N. W. 770; Cronan 
v. Travelers Indemnity Co., a New Jersey 
case decided in 1941, 126 N. J. 56; 18 Atl. 
(2) 13. 

A different rule is followed in Massachu- 
setts under the compulsory insurance act. 
A controlling case there is Boyer v. Massa- 
chusetts Bonding and Ins. Co., 277 Mass. 
359, 178 N. E. 523, where the insuréd gave 
his son permission to use the automobile, 
and the court held that where the son has 
authority to use the automobile he may 
delegate such authority to others. 

The minority rule is also followed in 
Louisiana. The court there has held that 
where there are no restrictions placed upon 
the bailee he may delegate its use to oth- 
ers and the policy will cover. Perrodin v. 
Thibodeaux, decided in 1939, 191 So. 148. 


4. INSURER’S OBLIGATION WHERE 
BAILEE IS NOT IN THE CAR AND 
OWNER HAS SAID NOTHING AS 
TO OTHERS OPERATING THE 
CAR AND CAR IS BEING USED 
TO FURTHER THE INTERESTS 
OF BAILEE. 


The majority rule in cases of this sort is 
that the insurer is liable. In Harrison v. 
Carroll, 139 Fed. (2) 427, (CCA 4th Cir.), 
decided in 1943, the insured allowed her 
son to use the automobile for the purpose 
of attending a movie. The son permitted a 
friend to drive the car to a neighboring 
town to find out what movies were being 
shown. The court held the insurance com- 
pany was liable because the car was being 
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used for a purpose for which the insured 
had given permission. 

In Aetna Life Ins. Co. v. Chandier, a 
New Hampshire case decided in 19.:7, 89 
N. H. 95, 193 Atl. 233, the insured did not 
know how to drive an automobile and 
gave permission to a friend to use thie car, 
Nothing was said about the friend deiegat. 
ing its use to others. The friend became jj] 
and instructed a third person to drive the 
car to a drug store for medicine. While the 
car was being so used an accident occurred, 
and the court held that the car was being 
used by the friend even though she was 
not in the car at the time of the accident. 

The minority rule is expressed in Locke 
v. General Accident Fire and Life Assn. 
Corp., a Wisconsin case decided in 1938, 
227 Wisc. 489, 279 N. W. 55. In this case, 
the insured loaned the automobile to a 
friend for the purpose of a trip. At his des- 
tination the friend purchased an automo- 
bile of his own and drove his new automo- 
bile on the return trip and arranged for 
another person to drive the automobile of 
the insured. The insured’s automobile was 
involved in an accident on the return trip 
while being operated by another person. 
The court in this case held that the auto- 
mobile of the insured was not being used 
with the permission of the insured. 


5. INSURER’S OBLIGATION WHERE 
BAILEE HAS PERMISSION TO 
DELEGATE THE USE OF THE IN- 
SURED AUTOM OBILE TO 
OTHERS. 


The majority rule is that the insurer 
will be liable under the policy where the 
bailee has authority to delegate use of the 
car to another. 

In Odden v. Union Indemnity Co., a 
Washington case decided in 1930, 156 
Wash. 10, 286 Pac. 59, the insured had 
loaned his car to a friend and at the 
time consented to its operation by others. 
While the car was being operated by an- 
other person an accident occurred, and the 
Washington court said that the loan of the 
automobile under these conditions gave the 
bailee the right to authorize others to use 
the car, and the permission extended by 
the bailee would be the equivalent of per- 
mission from the insured, 

An Indiana case to the same effect is 
Mercer Casualty Co. v. Raines, decided in 
1938, 105 Ind. App. 470; 15 N. E. (2) 746. 
There the insured gave her fiance permis- 
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sion to drive her automobile and at the 
same time gave him permission to loan it 
to any person he considered to be reliable. 
The fiance allowed his cousin to drive the 
automobile. The court held that the opera- 
tion of the car by the cousin was with the 

mission of the insured, and that the in- 
surer was liable under its policy. 

| think the majority of the casualty in- 
surance companies are now public rela- 
tions conscious. It is important that we 
deal with the public in the most ethical 
manner. Good public relations demand 
that we do not deny liability under the 
policy or take reservation of rights agree- 
ments unless we have a very strong reason 
for doing so. 

In the investigation of accidents involv- 
ing these questions, it is important that the 
insured thoroughly understands his own 
position in the case before attempting to 
obtain his statement. It is necessary that 
the insured knows that he has coverage for 
himself regardless of whether there is cov- 
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erage on the driver of his automobile. Many 
times I have seen insureds claim they gave 
permission to a secondary driver only to 
retract their statement when the matter of 
coverage was explained to them. It is also 
important to know about the insurance the 
secondary driver may have on an automo- 
bile he, himself, owns because practically 
all policies contain a “‘use of other auto- 
mobiles” clause. This clause in most cases 
would cover the driver, providing there is 
no other insurance. Then, too, there is the 
matter of excess insurance under this clause 
if the owner’s policy applies and its limits 
are not sufficient to take care of the case. 
The cases discussed in this paper cover 
the last twenty-five years. It is very evident 
that in the more recent cases, such as the 
Persellin case in North Dakota, that the 
courts are becoming more liberal. Whether 
or not the financial responsibility laws of 
the various states and new laws yet to be 
enacted will cause the courts to liberalize 
their views further, remains to be seen. 
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What Is Meant By “Insurer’s Duty To Defend’? 


By JoHN P. Faupe 
Assistant Counsel, The Aetna Casualty and Surety Company 
Hartford, Connecticut 


ODERN liability insurance policies, 
notably the “standard provisions” 
automobile liability policy since 1935, pro- 
vide as the insurer’s primary undertaking 
for “the payment on behalf of the insured 
of all sums which the insured shall become 
legally obligated to pay as damages” be- 
cause of certain injuries arising out of the 
hazard insured against. 
These policies further provide, as a mat- 
ter of major importance to both insured 
and insurer, that 


“As respects the insurance afforded . . . 
the company shall (1) defend any suit 
against the insured alleging such injury 
and seeking damages on account thereof, 


even if such suit is groundless, false or 
fraudulent; but the company may make 
such investigation, negotiation and set- 
tlement of any claim or suit as it deems 
expedient;” (2) pay certain litigation 
expenses, including “all premiums on 
appeal bonds required in any such dc- 
fended suit.” 


This further provision establishes by mu- 
tual agreement of the parties the exclusive 
right of the company to conduct and con- 
trol the defense and to determine the wis- 
dom of settlement; it also, quite designedly, 
casts on the company the correlative posi- 
tive duty to defend the insured against 
suits “alleging such injury,” even though 
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the suits are groundless, false or fraudu- 
lent. This paper will attempt to examine 
the meaning and scope in practical effect 
of this correlative duty. 

As many of you are aware, considerable 
material and excellent writing bearing on 
this subject are contained in the annals of 
this Association, including articles by 
Lasher Gallagher, Bill Baylor and the late 
Benj. Brooks in the October 1941, April 
1944 and January 1946 issues of the “Jour- 
nal” and various annual reports of this 
Committee. I probably should make the 

recatory and self-serving disclaimer, which 
is traditional in the field of arts and letters, 
that of course any resemblance between 
any remarks of mine and any of this invalu- 
able source material is purely coincidental. 

1. Is the duty of defense independent of 
the duty to pay resulting possible judg- 
ments? Any experienced liability insurance 
underwriter would be horrified at the very 
thought, and most casualty lawyers and 
claims men would be, if not surprised at 
the suggestion, astonished and dismayed if 
they believed the —— might be 
favorably entertained by any court. Actual- 
ly, it may be flatly stated today that no 
court decision of live current authority sup- 
ports this proposition of independence: 


rather, the F sigee ty rule without excep- 


tion is to the effect that the duty of de- 
fense under a liability insurance policy is 
intimately bound to the obligation of the 
insurer to pay possible resulting judgments, 
and thus is entirely dependent on the scope 
of the insurance afforded. This result not 
only accomplishes the intent of the under- 
writers—it also serves to prevent the insur- 
ance contract from amounting to an agree- 
ment for the corporate practice of law, an 
agreement which would be illegal under 
the statutes or public policy of every State. 

The only legitimate reason a liability 
insurer can have for providing defense cov- 
erage is in order to protect its own stake 
in the outcome of claims and suits arising 
under its liability insurance contracts. As 
the Missouri court expressed it, 


“The validity of agreements of insur- 
ance companies, in insurance policies 
insuring against liability, to defend ac- 
tions against the insured, is universally 
recognized. This is so because companies 
have vital interests of their own in the 
defense of such actions, which are 
brought for the purpose of fixing the li- 
ability insured against.” 
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(General Service Corp. v. Allhoff Bros, 
1940, 139 S. W. (2d) 1062). 


The issue was squarely and somewhat 
ingeniously raised in the Texas case of 
Utilities Ins. Co. v. Montgomery, (1940, 138 
S. W. (2d) 1062, reversing 117 S. W. (2d) 
486). A county truck was involved in a 
collision, causing injuries to a fellow-em- 
ployee of the county's driver. The automo- 
bile liability policy issued to the county 
contained the usual exclusion as to addi. 
tional or “omnibus” insureds of injuries 
to their fellow-employees. The company de- 
fended the suit against the driver under a 
non-waiver agreement with the county. To 
overcome the non-waiver effect of this 
agreement, plaintiff's attorneys sought to 
have the agreement declared illegal under 
the Texas statutes as an agreement for the 
corporate practice of law. The court re- 
fused to invalidate the agreement, stating: 


“Clearly in this case, the company was 
not an intermeddler. Jt had some con- 
tingent interest to protect. While it 
claimed then, as now, that no liability 
could attach to it, yet it did not have a 
judicial determination of that issue for its 
protection. (The plaintiff) was claiming 
that the risk fell within the coverage of 
the policy . . . The insurance company 
was seeking to protect its own interests 
rather than those of (the defendant). It 
was not unlawfully practicing law.” 
(See also Liberty Mut. Ins. Co. v. Jones, 
Mo. 1939, 130 S. W. (2d) 945; Gould v. 
Block, Pa., 1908, 69 Atl. 1122). 


A few years ago, there seemed for a short 
while to be one conspicuous exception to 
the universal refusal of the courts to find 
the duty of defense to be independent ol 
the scope of the policy coverage. In Ciiy 
Poultry & Egg Co. v. Hawkeye Cas, Co. 
(298 N. W. 114), the Supreme Court of 
Michigan held in 1941 that, despite an ex- 

ress passenger exclusion in a liability pol- 
icy covering a truck, the insurer owed the 
insured its expenses of successfully defend- 
ing a passenger’s suit. The decision went 
into no discussion of principles, confining 
itself to construing the terms of the policy, 
which the court felt clearly and unequivo- 
cally afforded severable and independent 
undertakings of defense and of payment of 
damages. 

This Hawkeye Casualty decision was the 
more remarkable because previous Michi- 
gan cases, not even alluded to in the de- 
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cision, had given forceful expression to the 

neral rule. Thus in Kramarczyk v. Jontz 
(1937, 275 N. W. 822), where an automo- 
bile liability policy applied only to ve- 
hicles used in the insured’s business, the 
rinciple of severability of the defense ob- 
ligation had been refuted by the court in 
these words: 


“We need but say, that if the insurance 
did not cover the car, there was no obli- 
gation to take care of the defense.” 


Shortly after promulgation of the Hawk- 
eye Casualty decision, the Aetna Casualty 
refused to accept a claim under a Manu- 
facturers’ and Contractors’ policy for an 
accident excluded by the “completed op- 
erations” exclusion. The insured success- 
fully defended himself and then sued the 
company for reimbursement of his cost of 
defense, and was upheld in the trial court 
on the basis of the Hawkeye decision. 

On appeal to the Supreme Court of 
Michigan, the judgment was reversed for 
the Aetna (Duval v. Aetna Cas. & Surety 
Co., 1943, 8 N. W. (2d) 112), the court 
stating in a unanimous decision which spe- 
cifically reaffirmed the rule in the Kra- 
marczyk case: 


“The insurer is not required to de- 
fend the insured against claims expressly 
excluded from the coverage of the policy. 
The exception in the policy is a part of 
the contract between the parties. The 
duty of the insurance company to defend 
is not independent of the duty to pay 
damages, if any. The two provisions are 
not separable.” 


While the Aetna Casualty case did not 
specifically overrule the Hawkeye Casualty 
case, the latter was distinguished “into the 
ground,” as it were, and the court quoted 
at length the critical refusal of the Federal 
District Court for Vermont to follow the 
Hawkeye rule of separability. (American 
Fidelity Co. v. Deerfield Valley Grain Co., 
1942, 43 Fed. Supp. 841.) It is significant 
that this last is the only case which has 
dignified the Hawkeye decision by so much 
as a passing reference. 

Ohio and Mississippi have seen a similar 
evolutionary process, from older cases 
which seem to approve of a separable and 
independent obligation to defend (Ameri- 
can Liability Co. v. Remke, Ohio, 1929, 
171 N. E. 372; Union Indemnity Co. v. 
Mostov, Ohio, 1932, 181 N. E. 495; U.S. F. 
& G. v. Cook, Miss., 1938, 179 So. 551), to 
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more recent decisions which squarely up- 
hold the inter-dependence of the defense 
and payment obligations (Luchte v. State 
Automobile Mut., Ohio, 1935, 197 N. E. 
421, re-asserting Bloom-Rosenblum-Kline 
Co. v. Union Indemnity Co., Ohio 1929, 
167 N. E. 884; Luntz v. Stern, Ohio, 1939, 
20 N. E. (2d) 241; U.S. F. & G. v. Wilson, 
Miss., 1939, 185 So. 802; Commercial Cas. 
v. Tri-Transit Co., Miss., 1941, 1 So. (2d) 
221). I have listed in an appendix “majori- 
ty rule” decisions in other jurisdictions. 

Some other older cases are sometimes 
cited as authorities for, or at least as inti- 
mations of, a construction of separability, 
but on review these would appear to be 
miscited or overcited on the point. (Cf. 
Kinnan v. Hurst Co., Ill., 1925, 148 N. E. 
12; Fullerton v. U. S. Casualty, Iowa, 1918, 
167 N. W. 760; Mannheimer Bros. v. Kan- 
sas Casualty & Surety, Minn., 1921, 184 
N. W. 189; Minnesota. Electric District Co. 
v. U. S. F. & G., Minn., 1927, 216 N. W. 
784; Lumbermens Mutual Casualty v. De- 
Lozier, N. C., 1938, 196 S. E. 318.) 

2. The duty of defense as established by 
the allegations of the complaint, 

The general rule is frequently stated as 
follows: 


“An insurer’s duty to defend an action 
ange a liability insured is measured by 
the allegations in the plaintiff's plead- 
ings and if such pleadings state facts 
bringing the injury within the coverage 
of the policy, the insurer must defend 
irrespective of the insured’s ultimate li- 
ability to the plaintiff.” 

(8 Appleman, “Insurance Law and Prac- 
tice,” Sect. 4683.) 


The main and collateral questions in- 
volved by this statement of the general rule 
were present in a recent New York Court 
of Appeals case, Goldberg v. Lumber Mut. 
Cas. Ins. Co. (1948, 77 N. E. (2d) 131). 
The insured was a plumber and carried 
Manufacturers’ and Contractors’ liability 
insurance with the defendant company. A 
suit was brought against the insured by a 
plaintiff who alleged an accident during 
the policy period arising out of the per- 
formance of certain plumbing repair work 
being carried on by the insured at the time 
of the accident. The policy typically con- 
tained an exclusion of accidents arising out 
of operations which had been completed 
by the insured. The insured told his com- 
pany in all frankness that his work at the 
place of the accident had been completed 
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many days before the accident occurred. 
The insurer reciprocated by denying liabil- 
ity under the completed operations exclu- 
sion, and the insured successfully under- 
took his own defense by proving that the 
accident had arisen after his work had been 
completed and not while his operations 
were being performed. 

The insured then sued the company {or 
wrongful disclaimer and the court upheld 
him on the ground that the company 
should have defended the tort action, since 
the complaint stated a cause of action 
squarely within the coverage of the policy: 


“In the clearest of terms, the insurer 
obligated itself to handle the defense of 
actions against the insured whenever the 
complaint served upon him alleged a 
state of facts covered by the policy . . . 
The complaint in the negligence action 
contained the precise allegations neces- 
sary under the policy to compel the in- 
surer to defend; it asserted that the acci- 
dent occurred on protected premises dur- 
ing the time when specifically covered 
operations of the insured were still in 
progress. The tenant had sought to hold 
the insured liable to her upon the theory 
that he was still at work on the job when 
he was injured—precisely the sort of li- 
ability covered by the policy.” 

“(The question is irrelevant) whether 
it was essential to the tenant’s case to 
have alleged that the injury occurred 
while the insured—the contractor—was 
still engaged in the performance of his 
work on the premises. For regardless of 
whether the assertion that the contractor 
was still engaged upon his job when the 
accident occurred was an operative al- 
legation between pleader and insured in 
a negligence suit, it was explicitly ren- 
dered operative between insurer and in- 
sured by the policy of insurance.” 


While carefully avoiding any suggestion 
that the insurer’s duty of defense was inde- 
pendent of its duty to pay possible judg- 
ments, the court recognized that in prac- 
tical effect the duty to defend might be 
broader than the duty to pay, quoting with 
approval from a lower New York court: 


“The distinction between liability and 
coverage must be kept in mind so far 
as concerns the obligation of the insurer 
to defend. The question is not whether 
the injured party can maintain a cause 
of action against the insured but whether 
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he can state facts which bring the injury 
within the coverage. If he states such 
facts, the policy requires the insurer to 
defend irrespective of the insured’s ulti- 
mate liability.” 

(Grand Union Stores v. General Accident 
Corp., 1937, 295 N. Y. Supp. 654.) 


Other cases in various jurisdictions jn 
support of the announced general rule are 
included in the appendix. 

The Goldberg case illustrates the situa- 
tion where the alleged facts assert a case 
of coverage and where the actual or prob- 
able facts are excluded from coverage. This 
situation is held to bring into operation 
the duty to defend—notwithstanding the 
paradox under the facts of the case where. 
by, in order to defeat the plaintiff's liabil- 
ity claim, it was necessary to establish a 
state of facts which in turn stood excluded 
by the terms of the policy. 

The general rule, as supported by the 
Goldberg decision, might seem to indicate 
that no insurer can have much of a prob- 
lem in determining whether or not it has 
a duty of defense in a given case because 
all it needs do is read the allegations of 
the plaintiff's complaint, assuming the duty 
of defense where the allegations state a 
case of coverage and disclaiming such duty 
where the allegations do not. Where the 
allegations of the complaint literally state 
a case not covered by the policy, any such 
literal and unimaginative reliance upon 
the general rule can prove a severe pitfall 
for the credulous insurer, as was demon- 
strated in Hardware Mutual Casualty Co. 
v. Hildebrandt, (1941, C. C. A., Okla., 119 
Fed. (2d) 291). 

This case concerned an O. L. and T. 
policy issued to the owner of a hotel. The 
general lessee had arranged with the own- 
er to make changes in the heating system 
and had orally contracted with a plumbe: 
for the work. An explosion severely in 
jured the plumber and killed one of his 
workmen. Suits were brought, alleging that 
the injured were employees of the owner, 
and asserting liability on the theory that 
an unsafe place to work had been fur- 
nished. The owner-insured refused to sign 
a non-waiver agreement and the company 
then refused to defend the cases. The in- 
sured settled the cases through his own 
attorney and sued the company for reim- 
bursement of the settlements and his re- 
lated expenses. The trial court held that 
the plumber was an independent contrac 
tor, and the deceased workman accordingly 
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was his employee. Applying the general 
rule that the duty to defend is to be meas- 
ured by the allegations of the complaint, 
the Circuit Court of Appeals first gave 
judgment for the company because the com- 
plaint alleged that the injured were em- 
ployees of the defendant. 

However, on rehearing, the court made 
a distinction from the general rule in cases 
where the actual facts were covered by the 

licy and were known to the insurer at 
the time the tort action was instituted, even 
though the alleged facts stated a case not 
covered by the policy. 

The Hilderbrandt decision cited in sup- 

rt the somewhat analogous case of Mas- 
sachusetts Bonding & Ins. Co. v. Roessler, 
1938, Texas, 112 S. W. (2d) 275. Here the 
company had issued on O. L. and T. poli- 
cy on a farm, including coverage for em- 
ployees not subject to the workmen's com- 
pensation law nor covered by workmen's 
compensation insurance. The insured had 
arranged for the building of several gravel 
roadways and driveways by one Harper 
who hired numerous day-laborers, one of 
whom was killed by the cave-in of a gravel 
bank some distance from the premises at 
a time when he was getting gravel for use 
on the job. 

The heirs of the deceased sued the in- 
sured, alleging that he was in the insured’s 
employment, was subject to the workmen's 
compensation law, but that the insured did 
not carry workmen's compensation insur- 
ance. 

The court held that the allegation of 
the complaint as to employment and being 
subject to the workmen's compensation law 
clearly were “conclusions of the pleader 
both as to the facts and the law;” that, as 
the company through investigation knew, 
the deceased was the employee of an inde- 
pendent contractor and, even if employed 
by the insured, was not subject to the work- 
men’s compensation law. Accordingly, the 
court held that it was the duty of the in- 
sured to have defended the action brought, 
because the facts as known to the company 
made out a case of coverage. The company 
was not allowed literally to rely on allega- 
tions in the complaint which stated a case 
excluded by the terms of the policy. 

This same distinction in situations where 
the actual and the alleged facts differ has 
been approved by the Supreme Court of 
Missouri in Marshall's U. S. Auto Supply 
Co. v. Maryland Casualty (1945, 189 S. W. 
(2d) 529), and Interstate Oil Co. v. Equity 
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Mutual (1945, 190 S. W. (2d) 227). Both 
of these cases involved the assertion of com- 
mon-law damage actions for occupational 
disease injuries under the standard work- 
men’s compensation and employers’ liabil- 
ity policy. 

These refinements of the rule that the 
duty to defend is measured by the allega- 
tions of the complaint sometimes are ex- 
plained or explainable on the ground that 
the literal allegations of non-coverage are 
mere conclusions of the pleader which are 
not essential to the cause of action and 
accordingly, if untrue, are not inconsistent 
with coverage. Thus, in Travelers Ins. Co. 
v. Bluestein (Texas 1941, 149 S. W. (2d) 
252), a common-law damage suit was filed 
against an insured who had a workmen's 
compensation and employers’ liability pol- 
icy. The complaint alleged the plaintiff to 
have been an elevator operator employed 
in the insured’s building by one Vaughn, 
who was not otherwise or further identi- 
fied. The company disclaimed liability, 
though the insured had protested that the 
plaintiff was his employee. The court held 
that the general facts of the complaint, in 
asserting insured’s ownership of the build- 
ing and the fact that the elevator was op- 
erated for the benefit of his tenants in the 
building, made the allegation of employ- 
ment by Vaughn a “mere conclusion of 
the pleader without support in the facts.” 
Judgment accordingly was rendered for the 
insured. 

In University Club v. American Mutual 
Liability Ins. Co. (Pa. 1937, 189 Atl. 534), 
which was cited with approval by a ma- 
jority of the court in the Hilderbrandt case, 
a common-law action was brought by a 
bellhop and elevator operator for injuries 
sustained while operating the insured’s al- 
legedly defective elevator. The insured had 
purchased the standard workmen's compen- 
sation and employers’ liability policy, un- 
der the terms of which claims for damages 
were covered with respect to the employees 
“legally employed.” The complaint alleged 
that the injured was 17 years of age at the 
time of the accident, and the company dis- 
claimed liability because a ruling of the 
State Industrial Board prohibited minors 
under 18 from operating elevators. The 
company introduced no evidence in sup- 
port of the fact that the plaintiff was only 
17 and the allegation as to age 17 was held 
by the court not to be an essential part of 
the cause of action. Accordingly judgment 
was rendered in favor of the insured. 
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Thus the net result of all of these deci- 
sions is that the company has a duty of de- 
fense where the suit is either based upon 
or alleges the existence of facts and circum- 
stances which are included within the 
scope of the policy. One writer has argued 
that the distinction or refinement of the 
Hilderbrandt decision is a “grammatically” 
sound result under the _ language, 
because the suit was based upon facts and 
circumstances covered by the policy; that 
correspondingly, (much as was argued by 
the insurer in the Goldberg case in New 
York) false allegations which amount to 
coverage should not impose a duty of de- 
fense because that would be equivalent to 
rewriting the policy, amending the key 
clause “alleging such injury” so as to read 
“alleging that the injury is such injury.” 
Thus, in the Goldberg case, the accident 
arose after the work was completed and 
any such accident was excluded from the 
policy. The injury for which damages were 
sought in the suit was accordingly not an 
— covered by the policy—it only was 
alleged that the injury sued for was an 
injury caused by facts and circumstances 
within the scope of the policy. Therefore, 
goes the argument, the company’s disclaim- 


er was correct under the contract and any 
other holding would amount to a rewriting 
of the contract of the parties. 


As yet, this argument would not appear 


to have received any support in the courts. 
The nearest thing to judicial approbation 
would seem to be a statement of the Su- 
preme Court of Mississippi (Commercial 
Casualty Ins. Co. v. Tri-Transit Co., supra) 
to the effect that an allegation of the com- 
plaint that the injury “resulted from acci- 
dent” was a mere conclusion of the pleader 
and that the duty of the insurer to defend 
the suit “would depend on whether facts 
alleged would be sufficient to show that the 
injury or death did in fact result from such 
an accident.” An analysis of the case as a 
whole would seem to indicate that the court 
did not so much mean that the company 
was not bound by the allegations of the 
complaint as that the duty of defense was 
not independent of the coverage of the pol- 
icy, the real question being the meaning of 
“accident” as used in the policy. 

The argument as to “alleging that the 
injury is such injury” would seem to pro- 
pose a test of such hyper-refinement and 
produce so much added uncertainty that a 
migraine epidemic would follow from its 
adoption to judges, lawyers and adjusters. 
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It also would operate to deprive the insured 
frequently of the important benefit of de. 
fense against groundless suits. I believe the 
resent state of the law on this point niakes 
or a rule which is both fair and practical 
for both parties, that (1) fact, and nox bare 
allegation, is determinative of the insurer’s 
obligation to defend, in cases where the 
allegations of the complaint do not make 
for coverage, and (2) wherever the allega. 
tions of the complaint do make for cover. 
age, the insurer must stay with the case 
until the cause of action is amended or 
there is proof of the actual facts which are 
not covered. 

The duty of defense thus resulting on 
the insurer does not require the insurer 
to be endowed with prophetic gifts lest it 
be the victim of hindsight. The actual! facts 
to which it is held under the Hilderbrandt 
type of decision are only such facts as were 
known or might have been known to exist 
at the time the cause of action was insti- 
tuted (London Guarantee & Accident Co. 
v. Shafer, D. C. Ohio, 1940, 35 Fed. Supp. 
647; Leonard v. Maryland Cas. Co., Kans. 
1944, 146 Pac. (2d) 378). 

The Goldberg case further illustrates the 
need of distinguishing sharply between 
questions of policy coverage and of the in- 
sured’s legal liability. The correlative de- 
fense obligation of liability insurance poli- 
cies tries to emphasize this distinction by 
stipulating that the obligation applies 
“even if such suit is groundless, false or 
fraudulent.” The Goldberg action may be 
characterized as “a groundless suit, alleging 
facts and circumstances covered by the pol- 
icy.”” As the court stated, “in short the pol- 
icy protects the insured not only against 
injuries for which there is no established 
liability but also against law-suits—no mat- 
ter how groundless, false or baseless—on 
their face within the compass of the risk 
against which insurance was taken.” By 
way of corrollary, the company would not 
be obligated to defend a groundless suit 
alleging facts and circumstances outside 
the scope of the policy. 

Thus in Summer & Co. v. Phoenix In- 
demnity Co. (N. Y. 1942, 32 N. Y. S. (2d) 
2), a Manufacturers’ and Contractors’ pol- 
icy had been issued to a building salvage 
company whose employee was engaged in 
cutting up and removing salvage from an 
elevator reconstruction job. This employee, 
at the independent request of the building 
owner, worked on the actual dismantling 
of the elevator plant and negligently sct a 
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fire which caused severe damage to the sur- 
rounding property. The company attempt- 
ed to deny coverage on the ground that the 
insurance did not apply because of the pol- 
icy exclusion as to accidents caused by rea- 
son of the existence or use of an elevator 
or its shaftway. 

The court rejected the company’s argu- 
ment, on the ground that the insured was 
in no way engaged in the demolition, con- 
struction, repair or alteration of the eleva- 
tors, and that the question was actually not 
one of liability but of obligation to protect 
and defend the insured against groundless 
claims and suits. (See also Marshall’s U. S. 
Auto. Supply Co. v. Maryland Casualty, 
supra.) 

3. The duty to defend after exhaustion 
of the policy limits. 

Under the general principle that the duty 
of defense is not independent of the duty 
to pay possible judgments, does the duty 
to defend continue after the applicable 
limit of liability has been exhausted? 

While this situation must have arisen in- 
numerable times in insurance claim prac- 
tice, oddly enough there is only a solitary 
reported decision on the question, Lumber- 
mens Mutual Cas. Co. v. McCarthy, in New 
Hampshire (1939, 8 Atl. (2d) 750). 

In this case a father sued for injuries 
received by his minor son in an automobile 
accident and also for his own consequen- 
tial damages. On appeal, following plain- 
tiffs’ verdict in both actions, judgment was 
entered in favor of the son’s, but a new 
trial was ordered as to the father’s dam- 
ages. The automobile liability insurer then 
paid into court $5,000 on account of the 
son’s judgment, this being its full policy 
limit “‘on account of bodily injury sustained 
by one person in one accident,” and direct- 
ed the insured to undertake his own de- 
fense on any retrial of the father’s action. 
When the insured refused, the insurer 
sought a declaratory judgment as to its 
rights and obligations in the matter. 

The court squarely upheld the rule of 
construction which regards the policy as a 
whole, with the provisions as to defense 
being “natural concomitants of the insur- 
er’s duty to pay the insured’s liability,” and 
found for the company in these words: 


“As we construe the policy it obligates 
the insurer to pay the liability of the in- 
sured up to the policy limits, and in ad- 


dition thereto to pay those items of ex- 
pense which it has definitely assumed. 
Until these duties of payment are fully 
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performed it also has the duty either to 
settle or conduct the defense of actions 
against the insured. But, upon perform- 
ance of its duties of payment, its duty to 
defend ceases to exist and the further de- 
fense of any action pending thereafter 
must be conducted and may be controlled 
by the insured.” 


One judge dissented, remarking that “the 
answer given in the majority opinion dis- 
regards the language of the policy and con- 
strues the promise of the insurance com- 
pany to defend, not as an undertaking for 
the benefit of the insured, but as a stipu- 
lation for the benefit of the insurer.” The 
decision has been regarded by many per- 
sons in casualty insurance circles as being 
contrary to established casualty practice or, 
as expressed in a law review note, “what 
seems a current popular belief that policies 
like the defendant's afford protection not 
only from liability in the amount of the 
policy but also from the cost and vexation 
of litigtaion.” (53 Harvard Law Review 
497) Appleman regards the result as “‘sub- 
ject to censure, when we consider that the 
insurer’s duty is both to defend actions 
and to pay judgments obtained against the 
insured. Otherwise, where the damages ex- 
ceed the policy coverage, the insurer could 
walk into court, place the amount of the 
policy on the table, and blithely inform 
the insured that the rest was up to him. 
This would obviously constitute a breach 
of the insurer’s contract to defend actions 
against the insured, for which premiums 
had been paid, and should not be tolerated 
by the courts.” (8 Insurance Law and Prac- 
tice, Section 4685.) 

It has always seemed to me that such 
criticisms of the decision of the New Hamp- 
shire court in the McCarthy case are prone 
to overlook the fact that the rule of the 
case rests on a very narrow and precise 
base, will accordingly seldom be invoked, 
and need not at all be viewed as a decision 
hostile to the liability insurer’s traditional 
role in defraying for its insured “all cost 
and vexation of litigation.” The rule of the 
McCarthy case relates only to the infre- 
quent situation where the applicable limit 
of liability is exhausted and no claims or 
suits are then pending against the insured. 
The New Hampshire court was very careful 
to so limit the force of the case, stating, as 
if anticipating Appleman’s criticism, “nei- 
ther do we mean to hold that an insurer 
may abandon its defense of a claim within 
the terms of its policy in mid-course under 





Page 338 


circumstances which are prejudicial to the 
rights of the insured.” 

Where a suit has been commenced and 
is awaiting trial or is in the course of trial 
or is pending on — the potential prej- 
udice to the insured may be very real if he 
is summarily abandoned in the conduct of 
the defense by his liability insurer. Such 
would usually be the situation when the 
applicable limit of liability is exhausted, 
and it would seem both reasonable and 
proper that the insurer should continue 
with the conduct of the litigation already 
undertaken. However, with respect to ac- 
tions newly commenced after exhaustion of 
the applicable limit, it is submitted that 
the New Hampshire court’s decision is not 
only sound but is the only possible one 
under the language of the usual liability 
insurance policy, unless one wishes to invite 
decisions holding that the duty to defend 
is independent of coverage or other deci- 
sions giving effect to the separate parts of 
the policy instead of construing it as a 
whole. Also, any rule contrary to the Mc- 
Carthy case would promote conduct of liti- 
gation with indifference to the outcome, 
if it did not approach being unauthorized 
practice of law. 

4. Does the duty to defend include, a duty 
to appeal? Any duty of appeal must of 
course be distinguished from the right of 
appeal which the company has as an im- 
plied corrollary to its express right to con- 
trol and conduct the defense. Just as the 
insured can have no lawful complaint if 
the company refuses his importunities to 
settle a claim out of court, so he cannot 
complain if the company determines to take 
an appeal, whether or not the judgment 
be in excess of the policy limit. (See gen- 
erally, Neuberger v. Preferred Accident Ins. 
Co., Ala. 1921, 89 So. 90). In such case, the 
company must act free from bad faith or 
negligence, just as it must for a suit which 
might exceed the policy limit. 

Correspondingly, the company has no in- 
voluntary duty to appeal a judgment which 
it could pay within the policy limits, al- 
though one might expect a refusal to ap- 
peal to be closely scrutinized against the 
same test of absence of bad faith and negli- 
gence, if a possible deficiency to be borne 
by the insured might thereby result as to 
other pending or likely claims or suits. 

Where the trial judgment exceeds the 
policy limits, some belief exists that, in a 
few jurisdictions, there is a positive duty 
of the company to bear the cost and effort 
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of appeal on behalf of the insured. An ex. 
amination of the purported authorities for 
this proposition rather fails to sustain jt 
under the typical liability policy of today, 
The only modern case authorities are those 
where the company, without tendering the 
portion of the judgment which is within 
the policy limits, (a) either set about un. 
dertaking the appeal and then abandoned 
the effort without notice to the insured 
(Lincoln Park Arms Corp. v. U.S. F. & G., 
Ill., 1937, 5 N. E. (2d) 773; Boling v. New 
Amsterdam, Okla. 1935, 46 Pac. (2d) 916), 
or (b) agreed to appeal but failed to do so 
without notice or timely notice to the in- 
sured (cf. McAleenan v. Mass. Bonding & 
Ins. Co., N. Y. 1921, 133 N. E. 444). 

Under the old policies of strict indemni- 
ty, in the absence of any doctrine of “duty 
to appeal” the insured was in a hopeless 
dilemma because, if he paid the trial. judg- 
ment in order to obtain from the company 
reimbursement of the amount of the policy 
limit, the possibility of appeal was ren. 
dered extinct by the settlement; and other- 
wise, he had himself initially to incur the 
expense of the appeal which he might be 
financially unable to do. 

This dilemma was vividly illustrated and 
appreciated by the court in Brassil v. Mary- 
land Casualty Co. (N. Y. 1914, 104 N. E. 
622). While holding that it was an obli- 
gation of good faith of the company not 
to force the dilemma on the insured, the 
New York Court of Appeals carefully stated 
that “we do not go so far as to hold that a 
contract to defend a suit necessarily raises 
an obligation to prosecute an appeal” in a 
case where the payment of the policy limit 
was not made conditional by the insurer 
upon the insured’s first satisfying the judg- 
ment against him. 

The dilemma thus possible under the old 
policies of strict indemnity should not oc- 
cur under the liability policies of today and 
such authorities as this New York case for 
there being “a duty to appeal” thus ac 
tually may be used to refute the existence 
of any such duty under modern liability 
policies. 

The practical question occasionally will 
occur, must the company at the insistence 
of the insured wage an appeal which it 
considers to be a vain effort as respects that 
portion of the judgment which is within 
the policy limits? For example, a trial judg- 
ment of $40,000 may be rendered in a case 
where the insurer’s applicable limit was but 
$10,000 and where the insured’s legal li- 
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ability was apparently conclusive, the only 
real issue being whether the judgment was 
excessive in amount. An appeal reasonably 
might serve to reduce somewhat the in- 
sured’s deficiency of $30,000, but almost 
certainly would not result in reducing the 
final judgment to below $10,000 and thus 
produce any saving to the insurer. 

There is an implication in policies like 
the standard provisions automobile liabil- 
ity policy that the company is free to with- 
draw from a case upon paying or tendering 
its applicable limit, in that such policies 
obligate the company to pay “all interest 
accruing after entry of judgment until the 
company has paid, tendered or deposited 
in court such part of such judgment as 
does not exceed the limit of the company’s 
liability thereon.” The strong implication 
to be drawn from this provision, coupled 
with the familiar principles that the obli- 
gation to defend is interdependent with 
coverage and that litigation should not be 
conducted by a party lacking a stake in 
the outcome, make a strong case for sus- 
taining the insurer’s refusal to wage the 
appeal in the illustrative case just sug- 
gested. 

In my opinion, the only real “check” on 
this would stem from the fact that, under 
the attendant circumstances, the initial as- 
sumption and conduct and control of the 
defense by the company necessarily re- 
quired the company to prosecute an appeal 
which reasonably was necessary from the 
standpoint of the interests of the insured, 
unless undue potential prejudice to the 
insured would result by a change of coun- 
sel at that stage of litigation. It is doubtful 
that court adjudication of this speculative 
issue will occur in the near future because 
it is the consistent practice of most liability 
insurers to wage the appeal at the insistence 
of the insured in such cases as the suggest- 
ed illustration, except where the company 
regards the case as “unclean,” as convinced 
that the insured was guilty of material mis- 
representations or breaches of condition 
which by the difficulties of proof or other- 
wise the company was prevented from using 
to establish a complete legal defense under 
the contract. 


APPENDIX 


A. Additional authorities that the duty of 
defense is inter-dependent on the policy 
coverage: (See also the cases listed in 


Appendix B.) 
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American Mut. Liab, Co. v. Agricola 
Furnace Co. (Ala. 1938, 183 So. 677). 

Williams V. Employers’ Mutual Liab. 
Co. (C. C. A., Ala. 1943, 131 F. (2d) 
601). 

Ocean Accident & Guaranty Co. vw. 
Torres (C. C. A. Calif. 1937, 91 Fed. 
(2d) 464). 

Brodek v. Indemnity Co. of N. A. (Ill. 
1937, 11 N. E. (2d) 228). 

Hillside Mines v. Hartford Acc. & Ind. 
Co. (Ill. 1939, 21 N. E. (2d) 912). 

Schulman Electric Co. v. Md. Cas. (D. 
C. Ill, 1948, F. S. " 

Mitzner v. F.& C. (Ind. 1927, 154 N. E. 
881). 

El Dorado Refining Co. v. U. 8. F. & G. 
(Kans. 1943, 139 Pac. (2d) 369). 

Pennsylvania Threshermen and Farm- 
ers’ Mut. Cas, Co. v. Messenger (Md. 
1943, 29 Atl. (2d) 653). 

Lunt v. Aetna Life (Mass. 1928, 159 
N. E. 461). 

Fessenden School v. Amer. Mutual 
(Mass. 1935, 193 N. E. 558). 

Minnesota Elec. Dist. Co. v. U. S. F. 
& G. (Minn. 1927, 216 N. W. 784). 

Daniel v. State Farm Mutual (Mo. 
1939, 130 S. W. (2d) 244). 

Helm v. Inter-Insurance Exchange 
(Missouri 1945, 189 S. W. (2d) 422, aff'd 
192 S. W. (2d) 421). 

Pickens v. Md. Cas. (Nebr. 1942, 2 
N. W. (2d) 593). 

Smith v. U. S. F. & G, 
6 N. W. (2d) 81). 

Lumbermens Mutual v. 
(N. H. 1939, 8 Atl. (2d) 750). 

American Employers’ v. Liberty Mu- 
tual (N. H. 1944, 36 Atl. (2d) 284). 

Marx v. U.S. F. & G. (N. J. 1936, 187 
Atl. 639). 

Chodosh v. Amer. Mutual (N. J. 1939, 
8 Atl. (2d) 64). 

Miller v. Md. Cas. (N. Y. 1938, 6 N. Y. 
S. (2d) 64). 

Howard v. Mass. Bonding (D. C., N. 
Y., 1947, 69 F. S. 248). 

Toms v. Hartford Fire Ins. Co. (Ohio 
1945, 61 N. E. (2d) 98, aff'd 63 N. E. 
(2d) 909). 

Fulton v. Mass. Bonding & Ins. Co. 
(Tenn. 1917, 197 S. W. 866). 

Commercial Standard Ins. Co. v. Cen- 
tral Produce, (D. C. Tenn., 1940, 42 F. S. 
31, aff'd 122 F. (2d) 1021). 

U.S. F,& G. v. Baldwin Motors (Tex— 
as 1931, 34 S. W. (2d) 815). 

West Texas Stone Co. v. Employers’ 


(Nebr. 1942, 


McCarthy 
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Cas. (Texas 1944, 178 S. W. (2d) 168). 

Ocean Accident & Guaranty Co. v. 
Washington Brick Co. (Va. 1927, 139 
S. E. 513). 

Holland Supply Corp. v. State Farm 
Mutual (Va., 1936, 186 S. E. 56). 

Isaacson Iron Works v. Ocean Acci- 
dent and Guaranty Co. (Wash. 1937, 70 
Pac. (2d) 1026). 


B. Additional authorities that the duty of 
defense is measured by the allegations 
of the complaint: 
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Saragan v. Bousquet (Mass. 1947, 75 
N. E. (2d) 649). 

Physical Culture Hotel v. Travelers 
(N. Y. 1946, 63 N. Y. S. (2d) 810). 

Luchte v. State Automobile Mutual 
(Ohio, 1935, 197 N. E. 421). 

Socony-Vacuum Oil Co. v. Continental 
Cas. (Ohio, 1945, 59 N. E. (2d) 199). 

Commercial Standard Ins. Co. v. Me. 
Kinney (Texas 1938, 114 S. W. (2d) 338), 

Farmers’ Coop. v. Md. Cas. 
1939, 135 S. W. (2d) 1033). 


(Texas 


Should Immunity From Tort Liability Available to Certain 


Charitable and Governmental Agencies Be Abolished? 
(Affirmative Side of Subject) 


By J. A. Goocu 
Fort Worth, Texas 


Y DISCUSSION of this subject and 
the side I am taking with respect 
thereto will sound as though it is receiving 
treatment from a confirmed plaintiff's law- 
yer. My plaintiff's practice has consisted 
of a few divorce cases for my domestics, 
which were in the main promoted to pre- 
vent murder on my premises. My interest 
in this subject, however, is a bit more than 
academic. While I was a student in law 
school, my interest was aroused in this sub- 
ject as a result of having a brother become 
opelessly injured while a passenger in a 
bus belonging to a University, which at the 
time was engaged in transporting its bas- 
ketball team to a nearby city for a series 
of games. Because of the rule of immunity 
from tort liability, I spent several years 
after graduation paying for doctors and 
medical care. 

The unsoundness of the theory that a 
charity is not liable to those whom it serves 
for the negligence of its agents, because its 
funds, being held in trust for specific pur- 
pom may not be diverted to pay damages 

or negligence, is demonstrated by the fact 
that, by the great weight of authority, a 
charity is not exempt from liability for in- 
juries negligently inflicted upon strangers 
or upon employees, and is liable to those 
whom it serves for negligence in selecting 
employees. 133 A. L. R. p, 810. 

Never before in our economic history 
have times been so ripe for the endowment 
of charitable institutions. Our tax laws 


have aided, abetted and contributed to this 
situation to a large extent. Often each of 
you has had a client say to you, in effect, 
“I would rather a certain institution have 
my money than Uncle Sam.” Recently a 
citizen of our state donated $160,000,000 to 
a charitable trust, with this significant re- 
mark: “I am a selfish person. I wish to see 
during my lifetime the use to which my 
life savings are put.” 

It appears from the reasoning which 
rompted the original rule that immunity 
rom tort liability was because of public 
policy, it being reasoned that for the funds 
to be paid out in damages because of neg- 
ligence would defeat the purposes of the 
charity and divert funds from the charity 
which were intended by the donor to be 
used for charitable purposes. This may 
have been sound, and yet may be sound, 
when applied to a particular charity under 
given circumstances. But in my opinion it 
is not sound when tested by every-day oc 
currences. 

Let us take, for example, the case of 
Southern Methodist University vs. Clayton, 
176 S. W. (2d) 749. Two rival Southwest 
Conference football teams met in their an- 
nual competition in Dallas. The permanent 
seats in the Southern Methodist stadium 
would not begin to accommodate those de- 
siring admission. The Athletic Department 
of Southern Methodist, in order to get more 
revenue from outside sources, erected a 
number of flimsy, portable stands in the 
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end zones and sold seats on these bleachers 
as reserve seats. During a tense moment in 
the game, the bleachers collapsed with 
about 3,000 patrons aboard. Severe and 


permanent injuries resulted to a score of 
rsons. Our Supreme Court, in deciding 
the question at issue, said: 


“Where a temporary bleacher collapsed 
and injured football game patrons, the 
University, which was incorporated a 
charitable institution, was not liable for 
negligence in permitting the bleacher to 
be crowded beyond its capacity, in fail- 
ing sufficiently to brace it, and in con- 
structing it of old and defective ma- 
terial.” 


It is significant to note that in the Su- 
preme Court’s opinion in this case consid- 
erable emphasis is placed on the fact that 
football at Southern Methodist University 
was not at that time self-sustaining finan- 
cially, and that over a fifteen-year period 
prior to the game in question, football had 
shown a loss of $55,000.00. I wonder what 
treatment this evidence would have re- 
ceived at the hands of the Supreme Court 
if the $55,000.00 debit had been a credit 
instead, and I also wonder what treatment 
the same set of facts would receive at the 
present time, inasmuch as recent figures 
have shown that Southern Methodist Uni- 
versity is making a large profit at this time 
from its football endeavors. 

Is liability to be determined by financial 
ability to pay? If so, a patron at a football 
game should demand and receive a finan- 
cial statement along with his ticket. 

This debate also concerns or mentions 
governmental agencies. Those creatures are 
too numerous to mention, and the Mod- 
erator of this debate has not sought to 
clarify that term. We will assume, there- 
fore, for the purposes of this argument, that 
he is talking about various bureaus which 
now immunize themselves as an agency of 
the government by the simple expediency 
of having themselves headed by a profes- 
sional bureaucrat. 

We find that the laws of the United 
States have recently been changed by the 
Federal Tort Liability Act, to permit suits 
against the government based on tort. Has 
public policy changed, or has public opin- 
ion changed? And if public policy has 
changed, then why do the Courts class a 
charitable institution exempt after the rea- 
son for the rule, to wit, public policy, has 
been changed by statute? 
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The general rule of inamunity from li- 
ability for tort is capable of influencing 
charities in their choice of workmen and 
materials and allows them to procure and 
accept inferior workmen and materials in 
their operations, because of the mantle of 
non-liability. Referring again to the South- 
ern Methodist case, the proof shown in that 
case, as evidenced by the opinion, was that 
the material used for the bleacher was of a 
very inferior grade and was old and in many 
instances rotten. Bear in mind that the date 
of the game was before priorities and the 
black market. Is it not reasonable to assume 
that the officials of Southern Methodist 
University knew of the immunity from 
tort liability and took advantage of that 
immunity for the purposes of financial 
gain? Is it not also reasonable to assume 
that other institutions under like circum- 
stances would be very much interested in 
procuring for their coffers extra finances 
on the most reasonable basis obtainable? 


In our state, and I think in most states, 
there are now laws requiring motor carriers, 
both of passengers and freight, to carry li- 
ability insurance. This rule has not materi- 
ally affected verdicts of juries, even though 
there is a fiction in law that even the juries 
are expected to know all of the laws of the 
state. A compulsory law with respect to 
charities would, in my opinion, be in order. 
The majority of charities which have con- 
tact with the public now carry liability in- 
surance, and all of them who are eligible 
carry workmen’s compensation insurance, 
for the reason that employees of charities 
come within the purview of the workmen’s 
compensation acts and are entitled to com- 
pensation benefits. Those charities which 
carry liability insurance, almost without 
exception, carry the minimum limits, and 
the reason they carry the minimum limits, 
or insurance at all, is to avail themselves 
of inexpensive legal investigation service. 
Insurance companies are aware of this and 
know that the niggardly premiums paid by 
charities on minimum limits are not suffi- 
cient to pay even the out-of-pocket expense 
of a single competent investigation. There- 
fore, the insurance company who is called 
upon to write this insurance is not receiv- 
ing just compensation for the risk it takes 
even from an expense angle. 

Since public policy has evolved, insofar 
as the Federal Government is concerned, 
as is evidenced by the Federal Tort Liabili- 
ties Act, and since the reasoning with re- 
spect to the applicability of public policy 
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accruing to charities was hinged on Federal 
Government immunity from tort liability, 
the rule of public policy has failed by its 
own terms and there no longer exists a 
public policy of immunity, if the reasoning 
for the original rule was sound. 

It is quite true that a large number of 
big businesses are now being operated as 
religious and charitable institutions. More 
and more charitable trusts are being 
formed, and quite a number of large for- 
tunes, which were procured before the days 
of excessive income taxes, are now being 
diverted into charitable trusts in order to 
escape estate taxation. Personally, I hold to 
the theory of compulsory insurance for 
every individual, firm or corporation which 
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has any business which could lead to tort 
liability. Of course, this has proved to be 
unpopular in a number of states and has 
met severe defeat in our own state legis- 
lature for the past ten years. 

Regardless of which side of the docket 
you are on, whether plaintiff or defendant, 
there is no reason for a just claim to be 
defeated behind the cloak of immunity as 
applied to a charity as now known. A great 
many charities operate at a profit and are 
well able to take care of their just obliga- 
tions in this regard. Common honesty and 
decency, in my opinion, demand the repeal 
of the general rule of immunity as it now 
exists. 


Should Immunity From Tort Liability Available to Certain 


Charitable and Governmental Agencies Be Abolished? 
(Negative Side of Subject) 


By Georce E. HENEGHAN 
St. Louis, Missouri 


The above subject must, of necessity, be 
considered as having two distinct parts, as 
the reasons behind the principle of immuni- 
ty by charitable organizations are unlike 
the principle behind the reasons for im- 
munity as to governmental agencies. Im- 
munity as applied to governmental agen- 
cies will be first considered. 

Insofar as the federal agencies are con- 
cerned, the question is practically a moot 
one. With the exception of the Regional 
and Federal Savings and Loan Association, 
practically all of the federal governmental 
agencies are subject to suit in tort actions. 
Keifer & Keifer v. R. F. C., 53 L. Ed. 784, 
306 U. S. 381, 59 S. Ct. 516. 

Mr. Justice Taft, in his opinion in East- 
ern Transportation Co. v. United States, et 
al., 272 U. S. 676, 47 S. Ct. 289, 71 L. Ed. 
472, in the year 1927, in upholding an ac- 
tion in personam against the United States 
under the Suits in Admiralty Act, said: 
“The sovereignty of the United States raises 
a presumption against its suability, unless 
it is clearly shown; nor should a court en- 
large its liability to suit conferred beyond 
what the language requires.” 

However, Mr. Justice Frankfurter, in 
Keifer & Keifer, etc., v. R. F. C., 53 L. Ed. 
784, 306 U. S. 381, 59 S. Ct. 516, in the year 


1939, held that regular immunity would 
not extend to governmental agencies un- 
less Congress specifically so stated, even if 
the right “to sue and be sued” be omitted 
from the act of creation. Congress may, of 
course, endow a governmental corporation 
with the government’s immunity but appar- 
ently it must expressly do so. Mr. Justice 
Frankfurter stated in the Keifer & Keifer, 
etc. v. R. F. C. case, supra, that “It is note- 
worthy that the oldest surviving govern- 
ment corporation—the Smithsonian Institu- 
tion—has several times been in law courts, 
even in the absence of explicit authority, 
and although the general feeling regarding 
governmental immunity was very different 
in 1846 from what it has become in our 
day.” 

Various reasons have been assigned as to 
why a state is immune from suit in a tort 
action. Sometimes it is said that the state 
is the cortstitutional descendant of the 
Crown, or that “there can be no legal right 
as against the authority that makes the law 
on which the right depends,” or on the 
commonly expressed maxim that the King 
can do no wrong,” or on the theory that 
“the sovereign may not be sued without its 
consent.” It was generally considered that 
the Eleventh Amendment to the Constitu- 
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tion of the United States forbade suits 
against states, but it was held that the 
amendment was only applicable to federal 
courts and not to state courts. Prudential 
Insurance Co. of America v. Murphy 
(1945), 35 S. W. 2d 586, 207 S. Ct. 324, al- 
firmed 66 S. Ct. 1142, 328 U. S. 408, 90 L. 
Ed. 1342, 164 A. L. R. 476. 

In 1887 Congress passed the Tucker Act, 
98 U. S. C. A., Sec. 41, giving United States 
District Court jurisdiction to hear claims 
not exceeding $10,000, but excluded cases 
sounding in tort. The first recognition of 
tort liability by the federal government was 
in 1920, when Congress provided that suits 
may be maintained against the United 
States for damages caused by merchant ves- 
sels owned or operated by the government, 
(46 U. S. C. A. 742) and later extended to 
public vessels of the United States (46 
U. S. C. A. 781). The Federal Tort Claims 
Act was passed August 2, 1946, (28 U. S. 
C. A. 921-946), and provided, with certain 
exceptions, for suits against the United 
States in actions sounding in tort. 

From the time the Tort Claims Act was 
approved on August 2, 1946, until Febru- 
ary 1, 1948, 1,323 suits claiming 48 mil- 
lion dollars had been filed. While automo- 
bile accidents appear to be in the majority, 
the suits arose out of practically every type 
of government operation, including tort 
daims arising from exposure to atomic fis- 
sion. (Address prepared by Hon. John Cas- 
kie Collet, United States Circuit Judge, 8th 
Circuit.) 

Probably one of the reasons for the pass- 
age of the Federal Tort Claims Act, ac- 
cording to Judge Ruby Hulen, of the East- 
ern Division of Missouri, was because over 
two thousand private bills were considered 
by Congress during each of its sessions in 
recent years. 

Currently, waivers by Congress of govern- 
mental immunity is in the ascendency and 
if the courts construe liberally the excep- 
tions contained in the Federal Tort Claims 
Act, there will be no end to the number or 
kind of suits that will be filed against the 
government and its instrumentalities. In 
my opinion a multitude of such suits may 
curb the current tendency of Congress and 
cause further exceptions by amendments to 
the Act. One case will seem to illustrate 
the type of claims we may expect. Jefferson 
us. United States 74 F. Supp. 209. A suit 
was instituted by a former member of the 
military forces to recover damages for in- 
juries resulting from an operation negli- 
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gently performed by an army surgeon while 
plaintiff was in the service. The Court over- 
ruled without prejudice the government's 
motion to dismiss and inferred that the 
Tort Claims Act should not be construed 
to prevent ——- by a soldier for the neg- 
ligent acts of another soldier when the acts 
were not incurred in combat duty. That is 
a sample of the burdens that will be placed 
on our United States Courts and on our 
government if the Act is liberally construed 
in favor of immunity. Who is going to pay 
the damages in this type of legislation? You 
already know—the taxpayers of America. 

With five exceptions, New York, Cali- 
fornia, Illinois, Michigan and Arizona, all 
of the states have maintained immunity 
from suit in tort actions, and the immunity 
of those five states is only applicable un- 
der certain conditions. 


Attack after attack has been made on 
the sovereignty of the states and state agen- 
cies in refusing to waive immunity in tort 
actions. It was said in Smith v. State of 
New York, 227 N. Y. 405, 125 N. E. 841, 
13 A. L. R., 1264, 1. c. 1266: “The excep- 
tion of the state from liability for the torts 
of its officers and agents does not depend 
upon its immunity from action without its 
consent, but rests upon grounds of public 
policy that no obligation arises therefrom.” 

Counties, of course, are civil or political 
subdivisions of the state and are immune 
from liability for torts. Practically all state 
agencies, such as state highway commissions, 
drainage districts, sewer districts, etc., have 
been held immune from tort liability. Mu- 
nicipalities are only held immune from tort 
liabilty when performing governmental 
functions. The line of demarcation between 
a governmental function and a non-govern- 
mental function is not too easily defined. 

The immunity of a state from tort li- 
ability was in June of this year very well 
stated by a learned judge as follows: “ (1, 2) 
Immunity from tort liability for acts of 
public officers in the exercise of govern- 
mental functions is not retained in this 
country to perpetuate the idea that the king 
can do no wrong, as plaintiff suggests. The 
principal reason for it is that the general 
rules of respondeat superior cannot be ap- 
plied to public officers without opening up 
unlimited possibilities for wasteful and dis- 
honest dissipation of public funds. Brown 
v. City of Craig, 350 Mo. 836, 168 S. W. 2d. 
1080. Public funds are trust funds and pub- 
lic policy does not permit them to be di- 
verted from the purposes for which they 
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are raised by taxation. This is analogous 
to the rule which exempts charitable trusts 
from tort liability. See Dille v. St. Luke’s 
Hospital, Mo. Sup. 196 S. W. 2d 615 and 
cases cited. Any change in this situation 
must be made by the Legislature, as has 
been done in providing for tort claims 
against other states and the Federal Gov- 
ernment, because only the Legislature could 
prescribe all regulations and limitations 
necessary to protect the public interest and 
provide the fiscal basis for payment of 
such claims.” Hinds v. City of Hannibal, 
212 S. W. (2d) 401. 

It is strange how sometimes principles 
of law become well defined when applied 
to types of cases that are most unusual. A 
few years ago in the city of Craig, Missouri, 
a widow instituted an action against such 
city to recover damages for the wrongful 
death of her husband from the burning of 
the city jail in which he was confined to 
await trial for the misdemeanor of intoxi- 
cation. Brown v. City of Craig, 168 S. W. 
(2d) 1080. It was alleged that the jail was 
maintained in an isolated place and no 
means of communication were provided in 
said jail whereby parties confined could 
communicate with officials; that the jail 
was of soundproof construction; that it was 
not properly ventilated; that it was so con- 
structed that a person confined in a cell 
could not reach the outer door or any outer 
opening to secure ventilation or give an 
alarm of fire; that no adequate light was 
provided in the jail and that it was unkept 
and great amounts of trash, rubbish, etc., 
had accumulated therein, and that bed 
clothing in the jail was negligently permit- 
ted to become dirty; that prisoners confined 
therein awaiting trial were permitted to 
take matches into the jail; that the jail was 
not properly inspected and that the city 
failed to provide a watchman or jailer for 
wrnicey § such jail. The Supreme Court 
upheld the trial court in sustaining a de- 
murrer on the ground that the city was per- 
forming a governmental function and that 
the general rules of respondeat superior 
could not be applied without opening up 
unlimited possibilities for wasteful and dis- 
honest dissipation of public funds. 

In keeping with the provisions of the 
federal constitution practically every state’s 
constitution contains a proviso that private 
property shall not be taken or damaged for 
= use without just compensation. The 

istory of the legislation arising under such 


constitutional provision gives us a warning 
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as to what would happen should states 
waive immunity for liability in actions jp 
tort. Property owners were not satisfied 
with compensation for the taking and dam. 
aging of their property but consistently 
have sought consequential damages in ad. 
dition to actual damages for the taking and 
damaging. Most states have refused to per. 
mit consequential damages absent a statu. 
tory enactment permitting such action but 
municipalities have not been so fortunate. 
One of the states that has consisteutly re. 
fused to permit consequential damages 
when private property has been taken for 
public use is Missouri. Hill-Behan Lumber 
Co. v. State Highway Commission, 148 §. 
W. (2d) 499. The same provision applies 
to a county. Zoll v. St. Louis County, 343 
Mo. 1031, 124 S. W. (2d) 1168. 

It is axiomatic that all monies paid by 
state or political subdivisions for damages 
in actions sounding in tort must come from 
the taxpayer. We all know what a burden 
taxation has become and for a state to sub- 
mit to liability in tort actions would in- 
crease the burden of the already overbur- 
dened taxpayer. Again, the rights of the 
individual must be subordinate to the pub- 
lic good. I see no reason why that prin- 
ciple should not continue to apply in tort 
actions against the state. If we let down 
the bars, no one can predict what the ulti- 
mate result will be. Taxes are levied for 
certain specific purposes and constitute 
trust funds for such purposes. It would be 
against public policy to levy and collect 
taxes for certain defined purposes and di- 
vert such taxes to purposes other than those 
for which the taxes were levied. The Legis- 
latures, of course, may provide for such di- 
version but in my opinion it would be 
against public policy to permit them to do 
so. The only sane public policy is to con- 
tinue a policy of non-liability of the state 
in actions sounding in tort. No sound rea- 
son to the contrary has ever been advanced 
and the current tendency to waive im- 
munity by the federal government is a mis 
take and it is my opinion that it will soon 
become a matter of regret. 


Il 


Now we proceed to the second part of 
the subject matter; that is, whether or not 
charitable organizations should be im- 
mune from tort liability. 

For more than a century the courts in 
practically all of the states have been zeal- 
ous in protecting charitable organizations 
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from liability in tort. Perhaps no other 
principle of law has been more consistently 
safeguarded, and in my humble opinion 
such safeguards should be continued, and 
even strengthened, to save the principle 
from erosion and encroachment. 

Such question of immunity arose in Eng- 
land, in the construction of a will probated 
in the year 1623, and was decided in the 
House of Lords, Heriot’s Hospital vs. Ross, 
12 Clark & F. 507. In that case, as discussed 
in Adams vs. University Hospital, 99 S. W. 
453, 122 Mo. App. 675, Heriot, a jeweler, 
by his will left a large part of his estate to 
certain officers of the City of Edinburgh 
in perpetuity for furthering and maintain- 
ing a hospital for the “maintenance, re- 
lief, bringing up and education of so many 
poor fatherless boys, freemen’s sons of that 
town, as the means which I give, and the 
yearly value of the lands so purchased shall 
amount and come unto.” The hospital was 
to be governed by rules formulated by a 
certain doctor named in the will. The rules, 
as framed, admitted to the hospital boys 
between certain ages. More than two hun- 
dred years after it was founded, a boy al- 
leging that he was wrongfully excluded, 
brought an action against the feoffees of 
the hospital in their official capacity, for 
damages. Opinions of Lords Cottenham, 
Brougham, and Campbell are reported, 
which are remarkable for the vigor with 
which they assail the proposition that the 
funds of charity may be diverted to the 
payment of damages for malfeasance of the 
trustees. Lord Campbell pronounced the 
suggestion that persons damaged could be 
indemnified out of the trust fund to be 
“contrary to all reason, and justice, and 
common sense.” He stated that there was 
“not any authority, not a single shred to 
support” such view of the law. In revers- 
ing the decree of the lower court he further 
stated that “it is to be hoped that we shall 
never again hear of a decision like the pres- 
ent, contrary to reason, sense and justice.” 

Despite attempts to encroach upon, and 
even abolish, the doctrine, the courts have 
quite consistently upheld the doctrine upon 
varied theories which may seem to fall un- 
der these distinct heads: (1) public policy; 
(2) the trust fund doctrine; (3) the inap- 
plicability of the rule of respondeat su- 
perior; (4) the doctrine of implied waiver; 
and (5) performance of a public or quasi- 
public function. It was stated in President 
and Directors of Georgetown College vs. 
Hughes, 76 U. S. App. D. C. 123, 130 F. 
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(2d) 810, in an opinion by Justice Rut- 
ledge, before his elevation to the Supreme 
Court, “Paradoxes of principle, fictional 
assumptions of fact and consequence, and 
confused results, characterize judicial dis- 
position of these claims. From full immuni- 
ty through varied but inconsistent qualifi- 
cations, to general responsibility is the gam- 
ut of decision. The cases are almost riot- 
ous with dissent. Reasons are even more 
varied than results.” 

The grounds underlying the support of 
the principle by our courts are generally 
the grounds of public policy and the trust 
fund doctrine or, more often, a combina- 
tion of both. In Eads vs. Y. M. C. A., 325 
Mo. 577, 29 S. W. (2d) 701, a well-reasoned 
case, the court approved the following prin- 
ciple from a Kentucky case: “The diversion 
of such funds in such a way would probably 
destroy the institution, and a wise public 
policy forbids such a result. It is to the in- 
terest of the public that such institutions 
be mialeteleell and a principle which re- 
quires the interest of an individual to be 
subordinated to the good of the public is 
not a stranger to our legal principles.” 

It is difficult to escape the logic of che 
immunity when predicated upon the trust 
fund doctrine. The subject has been an- 
alyzed by the courts of practically every 
state but never better than by the Missouri 
Supreme Court in Dille vs, St. Luke’s Hos- 
pital, 196 S. W. (2d) 617 where an able 
jurist used this language in deciding the 
question and in referring to the opinion 
in Adams v. University Hospital, supra: 
“* * * ‘If an organization for charitable 
purposes founded upon the bounty of oth- 
ers who supply funds for the purpose of 
administering relief to those in need of re- 
lief, and of extending aid, care, and pro- 
tection to those who have no one to call 
upon by the ties of nature, may have its 
funds diverted from such kindly purpose, 
would it not inevitably operate to close 
the purse of the generous and benevolent 
who now do much to relieve the suffering 
of mankind? * * * That funds supporting 
organizations for charity cannot be thus 
diverted, in other words, that charitable 
institutions or corporations are not liable 
for the negligence of an employe, nor for 
the want of care in the selection of an em- 
ploye, is sustained by authority and by 
reason.’”” This language has some of the 
elements of both the trust fund and public 
policy theories, which are, respectively, stat- 
ed in 10 Am. Jur., Charities No. 146, No. 
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147, as follows: “The rationale of the (trust 
fund) doctrine * * * is that if the charity 
or trust fund could be used to compensate 
injured parties for the negligence of the 
agents or servants of the organization, the 
fund would be diverted to purposes never 
intended by the donor, and the charitable 
purposes of the creators or founders frus- 
trated. The policy underlying this theory, 
reduced to its essence, seems to be that the 
preservation of charitable trust funds is 
more desirable that a right to compensa- 
tion from such funds for an injury inflict- 
ed by the operation of the charity. Section 
147 dealing with public policy as the basis 
of immunity, says: ‘Another closely allied 
theory to the trust fund theory is one which 
denies recovery to recipients of a charity 
upon broad grounds of public policy, hold- 
ing that inasmuch as such institutions are 
inspired and supported by benevolence and 
devote their assets and energies to the re- 
lief of the destitute, sick and needy, the 
common welfare requires that they should 
be encouraged in every way and held ex- 
empt from liability for tort; and that to do 
otherwise would operate to discourage the 
charitably inclined, dissipate the assets of 
such institutions in damage suits, and ulti- 
mately, perhaps, destroy them.’” 

“In concluding that the defendant hos- 
pital might successfully claim immunity, 
and at the end of the discussion on the 
point, the opinion says: “To repeat a 
thought already suggested, everyone, in 
the present or the future, coming within 
the object of a charity, has a right to the 
enjoyment of its benefits, and no one has 
a right to appropriate to himself in settle- 
ment of claims, the fund whereby those 
benefits are secured. To permit it to be 
done would be not only setting aside the 
purpose of the donor, but would, in its re- 
sults, allow the claim of one person to ex- 
clude the rights of all others who may 
come after him. It would be a matter of 
grave concern and regret if funds set apart 
for support of our charitable institutions 
should be made subject to the assaults of 
the damage claimant, and be called upon, 
not only for compensatory recompense, but 
to stand for punishment in the way of ex- 
emplary damages. Especially would it 
strike one as unfortunate, when it is real- 
ized that such claimant has his primary 
right to hold to the strictest accountability 
the individual who does him the injury for 
which he makes complaint, and that in de- 
nying him the right to impoverish benevo- 
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lence we do not deny him a remedy against 
the actual wrongdoer. So the weight of 
wy in this country supports Heriot’; 
Hospital v. Ross (12 Clark & F. 507) as 
being the rule which commends itself, not 
only because it carried out the donor’s in. 
tention, but because it is more reasonable 
and just, and better subserves an enlight. 
ened public policy. (Citing eight foreign 
cases.)’ (Italics, the present writer's.) Later, 
it goes on to say, ‘But it is manifest that, 
if we uphold a rule which would make an 
institution of charity liable to a_ patient 
who has been injured by an incompetent 
servant, negligently selected, we destroy the 
principle we have endeavored to make 
plain, that charitable trust funds cannot 
be diverted from the purposes of the don. 
or. For it can make no difference, so far 
as the integrity of the fund is concerned, 
whether it be sought after by one who is 
injured by the negligence of a servant or 
the negligent selection of such servant.’” 

Illustrative of the reasoning behind the 
principle of immunity, we note the lan- 
guage of the court in Powers v. Massachu- 
setts Homeopathic Hospital, 109 F. 204, 
47 C. C. A. 122 (Ist Cir.) 65 A. L. R. 372; 
“To paraphrase the illustration put by the 
learned judge before whom the case was 
tried, it would be intolerable that a good 
Samaritan, who takes to his home a wound- 
ed stranger for surgical care, should be held 
personally liable for the negligence of his 
servant in caring for that stranger. Were 
the heart and means of that Samaritan so 
large that he was able, not only to provide 
for the wounded man, but to establish a 
hospital for the care of a thousand, it would 
be no less intolerable that he should be 
held personally liable for the negligence 
of his servant in caring for any one of those 
thousand wounded men.” 

The fact that the patient is a pay patient 
should not do away with immunity of a 
hospital as a charitable organization. Nich- 
olas v. Evangelical Deaconess Home, 281 
Mo. 182, 219 S. W. 643. Particularly is this 
so in those states where the immunity is 
predicated upon the trust fund doctrine or 
the public policy doctrine. It is common 
knowledge that the present cost of a hos- 
pital and necessary equipment is about 
$10,000 per room. No modern private hos- 
pital could be financed without large do- 
nations from private donors. It has been 
held that the patient pays for the privilege 
of enjoying the hospital building with all 
its equipment and management, the care 





trust 
icy, 
in th 
state 
anot 
whe! 
any 

ory 

pear 
rule 
or tl 
stran 
fund 
not 

bene 
wou. 
mad 


October, 1948 


and nursing, the rules and regulations un- 
der which it is operated, whereby it is kept 
sanitary and made comfortable. All of these 
are provided by charity before the patient 
applies for admission, and he pays for the 
privilege of enjoying them as he finds them, 
and his payments go to further mainte- 
nance of the charity for which others com- 
ing after him are to enjoy the benefits. He 
is receiving the benefits which charity has 
provided. In this sense, he is a charity pa- 
tient. Confirmation of this principle may 
be found in Powers v. Massachusetts Home- 
opathic Hospital, 109 F. 294, 47 C. C. A. 
122 (Ist Cir.), 65 L. R. A. 372 (901). 

While it would seem to be the better 
theory to predicate immunity upon the 
trust fund doctrine or upon public pol- 
icy, the states have not been harmonious 
in their decisions. The public policy of one 
state is different from the public policy of 
another state. Experience has shown that 
when a state predicates its immunity on 
any theory other than the trust fund the- 
ory or public policy theory, trouble ap- 
pears. It just is not sound to state that the 
rule of respondeat superior does not apply, 
or that there is an implied waiver as to a 
stranger or a third person. Where the trust 
fund theory is recognized, it, of course, does 
not recognize any distinction between a 
beneficiary and a stranger as the trust fund 
would be depleted should payment be 
made in either instance. 

Some of the states differentiate between 
charitable organizations as to recipients of 
charity and those not recipients for the neg- 
ligent acts of the charity’s employees, or for 
defects in the premises. 

Illinois adheres to the trust fund theory 
and one of its leading cases is Parks vs. 
Northwestern University (1905), 218 Il. 
381, 75 N. E. 991. In that case it was held 
that the funds may not be diverted, either 
to beneficiaries or to third parties. One of 
the leading Massachusetts cases is Zoualian 
v. New England Sanatorium and Benev. 
Assn. (1918), 119 N. E. 686. 

Despite the fact that South Carolina con- 
sistently held that charitable organizations 
were immune, it upheld a judgment predi- 
cated upon a nuisance. Peden v., Furman 
University (1930), 155 S. C. 1, 151 S. E. 907. 
Injunctive relief would have been a better 
remedy for the plaintiff. 

There seems to be at least three states 
which hold charitable institutions liable in 
tort actions, Minnesota (Mulliner v. Ger- 
man Evang. Synod, 1920, 144 Minn. 393, 
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175 N. W. 699); New Hampshire (Hewitt 
v. Women’s Hospital Aid Assn., et al., 1906, 
73 N. H. 556); and Rhode Island (Basabo 
v. Salvation Army, 35 R. I. 22, 86 Atl. 120, 
42 L. R. A. (N. S.) 1144). 

New York seems to be in a class by itself, 
and has rejected the trust fund theory. 
Hodern v. Salvation Army, 199 N. Y. 233, 
92 N. E. 626. It upholds liability when care 
is not exercised in the selection of servants, 
and seems to uphold the doctrine of im- 
plied waiver as to beneficiaries. 

The decisions of many states simply state 
that to them it is desirable public policy to 
require a charitable institution to use care 
in the selection of its employees and, if it 
has done so, then to deny right of recovery 
to persons who have sought its benefits. 
Many have held that it is undesirable to 
exempt a charity when the plaintiff is not 
a beneficiary, but a stranger or third 
person. 

Most states do not exempt charities un- 
der the Workmen’s Compensation Act. 
However, Massachusetts is, or at least was, 
an exception, Roosen v. Peter Bent Bug- 
ham Hospital, 235 Mass. 66, 126 N. E. 392, 
14 A. L. R. 563; and Zoualian v. New Eng- 
land Sanatorium & Benevolent Assn., 230 
Mass., 102, 119 N. E. 686, L. R. A. 1918 F. 
185. 

A great many charities carry liability in- 
surance and it is not unusual for the pol- 
icy to provide that the carrier shall not 
avail itself of the defense of non-liability 
except with the full consent of the assured. 
It is thought that the insured will not con- 
sent where a non-merited claim is present- 
ed, or where excessive damages are demand- 
ed, but as a practical proposition those 
questions are not known, at least until a 
trial is imminent. 

Even when the charitable organization is 
covered by liability insurance, the courts 
have, almost without exception, in those 
states where immunity has been upheld 
jealously guarded the doctrine of immuni- 
ty and refused to permit judgment against 
such charities. The only two states that 
seem to have departed from the rule of 
non-liability when the charity is covered 
by liability insurance are the states of Ten- 
nessee and Colorado. McLeod v. St. Thom- 
as Hospital, 170 Tenn. 423, 95 S. W. (2d) 
1917; Vanderbilt University v. Henderson, 
23 Tenn. App. 135, 127 S. W. 2d 284; 
O’Connor v. Boulder Colorado Sanitarium, 
105 Colo. 259, 95 P. 2d 835, 133 A. L. R. 
819, Resourceful plaintiffs’ counsel have 
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sought to overturn the doctrine of immuni- 
ty when the charity is insured, on the the- 
ory that the trust fund would not be dissi- 
pated by the payment of a judgment be- 
cause the payment would be made by the 
insurer, Susman v. Y. M. C. A. of Seatile, 
101 Wash. 487, 172 P. 554, 557. 

Despite the fact that most states have 
statutes providing that the obligation on 
the part of an insurer to pay, does not de- 

nd upon satisfaction by the insured of a 
inal judgment against him for loss, and 
that the judgment creditor shall be entitled 
to have the insurance money provided for 
in the contract of insurance applied to the 
satisfaction of the judgment, the courts 
have quite consistently applied the prin- 
ciple of immunity to both insured and in- 
surer. Frankly, all of the states with the 
exception of Tennessee and Colorado have 
held that before any obligation exists on 
the part of the insurer to pay, liability must 
be established against the insured, and 
since the insured is not liable because of 
immunity the insurer cannot be liable. 
“The basis on which the defendant's legal 
responsibility for tort rests would not be 
changed by its entering into a contract with 
an insurance company by which the latter, 
for a consideration and within specified 
limits, undertakes to assume responsibility 
for damages resulting from accidents for 
which the defendant might be found to 
be liable, even though thereby to a certain 
extent the diversion of the funds of the de- 
fendant to that purpose might be avoided.” 
Enman v. Trustees of Boston University, 
270 Mass. 299, 170 N. E. 43, 44. “It is ap- 
parent that the contract is one of indemnity 
only, and, if there be no loss, there is no 
liability on the part of the insurance com- 
pany.” Williams, Admx. v. Church Home 
for Females & Infirmary for Sick, 223 Ky. 
355, 3 S. W. 2d. 753, 754, 62 A. L. R. 721. 


As a matter of fact, our courts have ap- 
proved as good business the policy of char- 
itable institutions carrying liability insur- 
ance. Susman v. Y. M. C. A. of Seattle, 101 
Wash. 487, 172 P. 554, 557. The insurance 
company agrees to defend any claim or suit 
for injuries that may be brought against 
its insured, even though it is groundless, 
and to pay all costs. In Stedem v. Jewish 
Memorial Hospital Assn., 186 S. W. (2d) 
469, the court said that, “It may have been 
also good business judgment on the part 
of the defendant to have taken out insur- 
ance against loss by reason of liability alone, 
for although it seems to be the well settled 
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policy in this state to hold charitable ingtj. 
tutions exempt from liability in cases of this 
kind, suits are constantly being brought 
against such institutions in an effort to have 
the courts modify or whittle away the rule 
of immunity.” 

Even when the charity is receiving rent. 
als from a part of its property, its charitable 
status is not destroyed. Eads us. Y. W. C. A. 
29 S. W. (2d) 701. It is presumed that the 
income is used for the purpose of the char. 
ity’s organization and cannot be diverted 
to other purposes. 

When an injury is caused by a servant of 
a charitable organization in the use of a 
motor vehicle, the injured person is not 
without remedy, particularly if the charity 
has a policy of liability insurance with the 
usual definition of an insured. If the op. 
erator of a motor vehicle of a charitable 
organization causes an injury to a third 
person, the servant may be sued and the 
policy of liability insurance will extend 
coverage to him. Of course the individual 
who negligently causes another to be in- 
jured is always liable and his liability is 
not changed whether he is or is not an of- 
ficer or agent of a charitable organization. 

What is charity? It has been defined 
many times and in many ways. It has been 
defined in the Bible and defined by ow 
courts. The Missouri Supreme Court in 
upholding a provision in a will quoted with 
approval this definition of charity in /n re 
Rahn’s Estate, 291 S. W. 120: 


“Probably the most comprehensive and 
carefully drawn definition of a charity 
that has ever been formulated is that it 
is a gift, to be applied consistently with 
existing laws, for the benefit of an indeli- 
nite number of persons, either by bring- 
ing their hearts under the influence of 
education or religion, by relieving their 
bodies from disease, suffering, or con- 
straint, by assisting them to establish 
themselves for life, or by erecting or 
maintaining public buildings or works or 
otherwise lessening the burdens of gov- 
ernment.” 


The illustration used by Judge Ellison 
in 1907 in Adams v. University Hospital, 
supra, is apt and logical, “with a view to 
supplying care, _— and education 
to dependent children without parents, 
some good man puts in trust for building 
an orphans’ home the sum of $25,000.00 
and for its perpetual maintenance the fur- 
ther sum of $100,000.00 to be put at inter- 
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est or otherwise invested. The trustees may 
unfortunately, without proper inquiry or 
care, employ an incompetent servant. That 
servant, in the first year’s existence of the 
home, may, from ignorance, or from negli- 
gence do, or omit to do, something causing 
damage which, under our liberal measure 
of compensation for personal injuries, 
would be sufficient to take up the whole 
fund, and thus for a single mishap, the gen- 
erous object of the donor would be thwart- 
ed, and what was intended as perpetual re- 
lief to succeeding generations of helpless 
children would be wiped out. That funds 
supporting organizations for charity cannot 
be thus diverted, in other words, that char- 
itable institutions or corporations are not 
liable for the negligence of an employe, nor 
for the want of care in the selection of an 
employe, is sustained by authority and by 
reason. 

It would be disastrous to the American 
way of life should charitable organizations 
be held liable for torts. It is common knowl- 
edge that the creation of such organizations 
usually comes from two sources, from per- 
sons of wealth, either by gift or by testa- 
mentary instrument, or by the sacrifice of 
the religious who see in their suffering 
brothers the suffering of Christ and who 
sacrifice their lives for the cause of Christ. 
The gifts or bequests and the funds raised 
by the sacrifice of the religious constitute 
a trust fund and the charity is the trustee 
of such funds for the purpose of its organiza- 
tion, and the diversion of such fund to the 
payment of damages in tort actions would 
destroy the charity and deprive the poor 
and needy sick of the benelits they derive 
from such charity. Even the tax laws recog- 
nize the need of inviting persons of means 
to contribute to such charitable organiza- 
tions. When men have accumulated more 
than enough for the needs of themselves 
and their families of the goods of this world, 
it is only natural that a majority of them 
at least, should think of the Biblical pass- 
age of how difficult it is for a rich man to 
enter the Kingdom of Heaven and should 
think of one or more objects of charity. 
Can you imagine Mr. Andrew Morganfel- 
ler giving of his bounty to some worthy 
charitable organization, if he did not have 
assurance that his gift would not be paid 
as actual or punitive damages at the whim 
of a jury? Can you imagine what would 
happen on the eve of a drive for United 
Charities in your cities should headlines be 
displayed in your newspapers to the effect 
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that a jury had awarded $25,000 damages 
against one of the agencies of United Chari- 
ties in favor of some person who claimed 
to have slipped on new linoleum that was 
not there on 102 previous visits to get his 
relief check, and when reputable members 
of the organization testified that he was 
drunk and had consistently refused to ac- 
cept employment? In such an event you 
would not even begin to approach your 
quota and contributors of small means and 
large means would refuse to contribute. I 
can think of no easier way to wreck the 
charitable organizations that have been 
built up with so much care and sacrifice. 

In my opinion, public policy should thor- 
oughly disapprove of taking funds that 
have been donated for the benefit of the 
sick and the needy and paying such funds 
as damages for injuries. Benefit to the many 
is more important than detriment to the 
few. Rights of individuals must be subordi- 
nated to the public good. Any other policy, 
it seems to me would jeopardize the life of 
many charitable institutions that have been 
created for the benefit of those unable to 
pay. To use private charitable donations 
to the payment of damages in tort actions 
would in reality be a breach of trust. I 
doubt very much whether you could get 
men of affairs to act as trustees of chari- 
table institutions if the trust funds under 
their administration could be depleted by 
verdicts in damage suits. 

Let us assume, for discussion, that chari- 
table organizations could be held liable for 
torts. Who would determine the reasonable- 
ness of a settlement? Should a trial lawyer 
be employed out of the trust funds? Should 
a claim department be set up to handle 
claims? You may say that those problems 
would be solved by procuring a liability in- 
surance policy. That undoubtedly would 
help but would not solve the problems at 
all. The premium would, of necessity have 
to be large should the immunity be taken 
away. The patients at the institution are, 
in general, infirm, sick, disabled or insane 
and are hazards of the highest order. If they 
thought that the institution would not be 
required to pay, can you imagine the claims 
that would be filed? It is doubtful whether 
carriers would consent to cover them at all. 
Claims have been made on practically every 
theory conceivable—for colds from ice packs 
that were too cold to burns from water 
bottles that were too hot—for sickness from 
exposure to drafts, to contraction of a res- 
piratory ailment from insufficiency of ven- 
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tilation. The human mind can hardly fath- 
om the ingenuity of those whose fancied 
wrongs would result in claims. 

The better way and the just way is to 
continue the immunity. The greatest chari- 
ties on the face of the earth have been built 
up under the doctrine of immunity. 

There is something about charity that 
appeals to the heart and the soul. Take 
away charity and you take away the soul 
of a people. From the dawn of creation 
charity has been at the zenith of the vir- 
tues. Those who have contributed to chari- 
ty have had the admiration of all men and 

is has been true whether the contribution 
has been the widow’s mite or the million- 
aire’s millions. We remember St. Paul’s 
epistle to the Corinthians on the virtue of 
charity and the ending of that letter can be 
quoted by millions: “So there abide faith, 
hope, charity, these three, but the greatest 
of these is charity.” 
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There is something about the idea of 
using charity funds for the payment of dam. 
age claims that is incompatible with Chris. 
tian nature. The civil law presumably fol- 
lows the moral law and it seems obvious 
that the poor and the sick should not be 
deprived of the benefit of funds donated 
for their welfare. The funds arising from 
sacrifices of the religious who do without 
everything but a bare subsistence should 
not be expended for any other purposes 
than the purposes for which their sacrifices 
are made. The donations of the benefactors 
should not be diverted to deprive the bene. 
ficiaries of the care and attention provided 
by the donor. Let us preserve this doctrine 
of immunity and challenge those who seek 
to oppose it in our Legislatures and in our 
courts. Our efforts will give the bar a new 
glory to bring hope to the poor and the 
needy and God’s virtue of charity will ra- 
diate inspiration to all our people. 
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AWYERS are awakening to the fact, 
revolutionary as it is, that their files 

are no longer private but may be subject 
to being invaded and raided with the aid 
of rules of courts, statutes and court orders 
for the benefit of opposing litigants and 
their counsel. Lawyers have always taken 
great pride in the promptness and thor- 
oughness of their investigation and prep- 
aration to protect as far as possible the in- 
terests of their clients in matters where 
litigation is threatened or has actually been 
commenced. The file of the lawyer, like 
the mind of the lawyer, holds many secrets 
concerning his client’s case. The advan- 
tages gained by the industry of the pains- 
taking lawyer may not only be neutralized 
but may be usurped to a large degree by 


his gowns bx] the use of the new philoso- 


phy which has rapidly become a part of 
the accepted practice and procedure in 
controversial matters, 

The subject assigned to me necessarily 
involves the consideration of the problems 
arising under Rules 26-37 of the Federal 
Rules of Civil Procedure. A multitude of 
cases in the Federal District and Circuit 
Courts with conflicting results have been 
decided and are found in reported cases. 
The recent decision of the Supreme Court 
of the United States in the case of Hickman 
us. Taylor, et al., 329 U. S. 495, decided in 
January, 1947, analyzed and interpreted in 
particular Rules 26, 33 and 34. This deci- 
sion clarified to a considerable degree the 
confusion among the courts theretofore 





October, 1948 


existing as to the purpose and scope of these 
Rules. A full statement of the facts of the 
Hickman case is extremely important to an 
understanding of the problems involved 
and the interpretation of these Rules in the 
decision of the court. Justice Murphy, who 
delivered the opinion of the court, stated 
the facts, the issues and the manner in 
which the case came before the Supreme 
Court as follows: 


“On February 7, 1943, the tug ‘J. M. 
Taylor’ sank while engaged in helping 
to tow a car float of the Baltimore & Ohio 
Railroad across the Delaware River at 
Philadelphia. The accident was appar- 
ently unusual in nature, the cause of it 
still being unknown. Five of the nine 
crew members were drowned. Three days 
later the tug owners and the underwrit- 
ers employed a law firm, of which re- 
spondent Fortenbaugh is a member, to 
defend them against potential suits by 
representatives of the deceased crew mem- 
bers and to sue the railroad for damages 
to the tug. 

“A public hearing was held on March 
4, 1943, before the United States Steam- 
boat Inspectors, at which the four sur- 
vivors were examined. This testimony 
was recorded and made available to all 
interested parties. Shortly thereafter, 
Fortenbaugh privately interviewed the 
survivors and took statements from them 
with an eye toward the anticipated liti- 
gation; the survivors signed these state- 
ments on March 29. Fortenbaugh also 
interviewed other persons believed to 
have some information relating to the ac- 
cident and in some cases he made memo- 


randa of what they told him. At the time ~ 


when Fortenbaugh secured the state- 
ments of the survivors, representatives of 
two of the deceased crew members had 
been in communication with him. Ulti- 
mately claims were presented by repre- 
sentatives of all five of the deceased; four 
of the claims, however, were settled with- 
out litigation, The fifth claimant, peti- 
tioner herein, brought suit in a federal 
court under the Jones Act on November 
26, 1943, naming as defendants the two 
tug owners, individually and as partners, 
and the railroad. 

“One year later, petitioner filed 39 in- 
terrogatories directed to the tug owners. 
The 38th interrogatory read: ‘State 
whether any statements of the members 
of the crews of the Tugs “J. M. Taylor” 
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and “Philadelphia” or of any other ves- 
sel were taken in connection with the 
towing of the car float and the sinking 
of the Tug “John M. Taylor.” Attach 
hereto exact copies of all such statements 
if in writing, and if oral, set forth in 
detail the exact provisions of any such 
oral statements or reports.’ 
“Supplemental interrogatories asked 
whether any oral or written statements, 
records, reports or other memoranda had 
been made concerning any matter rela- 
tive to the towing operation, the sinking 
of the tug, the salvaging and repair of 
the tug, and the death of the deceased. 
If the answer was in the affirmative, the 
tug owners were then requested to set 
forth the nature of all such records, re- 
ports, statements or other memoranda. 
“The tug owners through Fortenbaugh, 
answered all of the interrogatories ex- 


cept No. 38 and the supplemental ones 


just described. While admitting that 
statements of the survivors had been 
taken, they declined to summarize or set 
forth the contents. They did so on the 
ground that such requests called ‘for 
privileged matter obtained in prepara- 
tion for litigation’ and constituted ‘an 
attempt to obtain indirectly counsel's 
private files.’ It was claimed that answer- 
ing these requests ‘would involve practi- 
cally turning over not only the complete 
files, but also the telephone records and, 
almost, the thoughts of counsel.’ 


“In connection with the hearing on 
these objections, Fortenbaugh made a 
written statement and gave an informal 
oral deposition explaining the circum- 
stances under which he had taken the 
Statements. But he was not expressly 
asked in the deposition to produce the 
statements. The District Court for the 
Eastern District of Pennsylvania, sitting 
en banc, held that the requested matters 
were not privileged. 4 F. R. D. 479. The 
court then decreed that the tug owners 
and Fortenbaugh, as counsel and agent 
for the tug owners forthwith ‘Answer 
Plaintiff's 38th interrogatory and sup- 
plemental interrogatories; produce all 
written statements of witnesses obtained 
by Mr. Fortenbaugh, as counsel and 
agent for Defendants; state in substance 
any fact concerning this case which De- 
fendants learned through oral statements 
made by witnesses to Mr. Fortenbaugh 
whether or not included in his private 
memoranda and produce Mr. Forten- 
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baugh’s memoranda containing state- 
ments of fact by witnesses or to submit 
these memoranda to the Court for de- 
termination of those portions which 
should be revealed to Plaintiff." Upon 
their refusal, the court adjudged them 
in contempt and ordered them impris- 
oned until they complied. 

“The Third Circuit Court of Appeals, 
also sitting en banc, reversed the judg- 
ment of the District Court. 153 F. 2d 212. 
It held that the information here sought 
was part of the ‘work product of the 
lawyer’ and hence privileged from dis- 
covery under the Federal Rules of Civil 
Procedure. The importance of the prob- 
lem, which has engendered a great di- 
vergence of views among district courts, 
led us to grant certiorari.” 


The court at the outset of the opinion 
recognizes the delicacy and importance of 
the problem which the facts of this case 
have presented under these rules. The court 
says: 


“This case presents an important prob- 
lem under the Federal Rules of Civil 
Procedure, 28 U. S. C. A. following sec- 
tion 723c, as to the extent to which a 
party may inquire into oral and written 
statements of witnesses, or other infor- 
mation, secured by an adverse party’s 
counsel in the course of preparation for 
possible litigation after a claim has aris- 
en. Examination into a person’s files and 
records, including those resulting from 
the professional activities of an attorney, 
must be judged with care. It is not with- 
out reason that various safeguards have 
been established to preclude unwarrant- 
ed excursions into the privacy of a man’s 
work. At the same time, public policy 
supports reasonable and necessary in- 
quiries. Properly to balance these com- 
peting interests is a delicate and difficult 
task.” 


The relevant portions of Rules 26, 33 
and 34 provide as follows: 


“Rule 26 (a) When Depositions May 
Be Taken. By leave of court after juris- 
diction has been obtained over any de- 
fendant or over property which is the 
subject of the action or without such 
leave after an answer has been served, 
the testimony of any person, whether a 
party or not, may be taken at the in- 
stance of any party by deposition upon 
oral examination or written interroga- 


tories for the purpose of discovery or for 
use as evidence in the action or for both 
purposes. The attendance of witnesses 
may be compelled by the use of subpoena 
as provided in Rule 45. Depositions shal] 
be taken only in accordance with these 
rules. The deposition of a person con. 
fined in prison may be taken only by 
leave of court on such terms as the court 
prescribes. 

(b) Scope of Examination. Unless oth. 
erwise ordered by the court as provided 
by Rule 30 ) or (d), the deponent may 
be examined regarding any matter, not 
privileged, which is relevant to the sub. 
ject matter involved in the pending ac. 
tion, whether relating to the claim or de- 
fense of the examining party or to the 
claim or defense of any other party, in. 
cluding the existence, description, na- 
ture, custody, condition, and location of 
any books, documents, or other tangible 
things and the identity and location of 
persons having knowledge of relevant 
facts.” 

“Rule 33. Any party may serve upon 
any adverse party written interrogatories 
to be answered by the party served or, 
if the party served is a public or private 
corporation or a partnership or associa- 
tion, by any officer thereof competent 
to testify in its behalf. The interroga- 
tories shall be answered separately and 
fully in writing under oath... .” 

“Rule 34. Upon motion of any party 
showing good cause therefor and upon 
notice to all other parties, the court in 
which an action is pending may (1) or- 
der any party to produce and permit the 
inspection and copying or photograph- 
ing, by or on behalf of the moving party, 
of any designated documents, papers, 
books, accounts, letters, photographs, ob- 
jects, or tangible things, not privileged, 
which constitute or contain evidence ma- 
terial to any matter involved in the ac- 
tion and which are in his possession, cus- 
tody, or control; . . . The order shall 
specify the time, place, and manner of 
making the inspection and taking the 
copies and photographs and may pre- 
scribe such terms and conditions as are 
just.” 


Justice Murphy in the opinion continues: 


“The pre-trial deposition-discovery 
mechanism established by Rules 26 to 37 
is one of the most significant innovations 
of the Federal Rules of Civil Procedure. 
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Under the prior federal practice, the pre- 
trial functions of notice-giving, issue- 
formulation and fact-revelation were per- 
formed primarily and inadequately by 
the pleadings. Inquiry into the issues and 
the facts before trial was narrowly con- 
fined and was often cumbersome in meth- 
od. The new rules, however, restrict the 
pleadings to the task of general notice- 
giving and invest the deposition-discov- 
ery process with a vital role in the prep- 
aration for trial. The various instruments 
of discovery now serve (1) as a device, 
along with the pre-trial hearing under 
Rule 16, to narrow and clarify the basic 
issues between the parties, and (2) as a 
device for ascertaining the facts, or in- 
formation as to the existence or where- 
abouts of facts, relative to those issues. 
Thus civil trials in the federal courts no 
longer need be carried on in the dark. 
The way is now clear, consistent with 
recognized privileges, for the parties to 
obtain the fullest possible knowledge of 
the issues and facts before trial.” 


The court pointed out that the petitioner 
thought and the District Court assumed 
that only Rules 33 and 34 were involved, 
whereas the Circuit Court of Appeals felt 
that Rule 26 was the crucial one. The 
opinion then continues as follows: 


“The matter is not without difficulty 
in light of the events that transpired be- 
low. We believe, however, that petitioner 
was proceeding primarily under Rule 33. 
He addressed simple interrogatories sole- 
ly to the individual tug owners, the ad- 
verse parties, as contemplated by that 
rule. He did not, and could not under 
Rule 33, address such interrogatories to 
their counsel, Fortenbaugh. Nor did he 
direct these interrogatories either to the 
tug owners or to Fortenbaugh by way 
of deposition; Rule 26 thus could not 
come into operation. And it does not 
appear from the record that petitioner 
filed a motion under Rule 34 for a court 
order directing the production of the 
documents in question. Indeed, such an 
order could not have been entered as to 
Fortenbaugh since Rule 34, like Rule 33, 
is limited to parties to the proceeding, 
thereby excluding their counsel or 
agents. 

“Thus to the extent that petitioner 
was seeking the production of the memo- 
randa and statements gathered by Forten- 
baugh in the course of his activities as 
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counsel, petitioner misconceived his rem- 
edy. Rule 33 did not permit him to ob- 
tain such memoranda and statements as 
adjuncts to the interrogatories addressed 
to the individual tug owners. A party 
clearly cannot refuse to answer interroga- 
tories on the ground that the information 
sought is solely within the knowledge of 
his attorney. But that is not this case. 
Here production was sought of docu- 
ments prepared by a party’s attorney 
after the claim has arisen. Rule 33 does 
not make provision for such production, 
even when sought in connection with 
permissible interrogatories, Moreover, 
since petitioner was also foreclosed from 
securing them through an order under 
Rule 34, his only recourse was to take 
Fortenbaugh’s deposition under Rule 26 
and to attempt to force Fortenbaugh to 
produce the materials by use of a sub- 
poena duces tecum in accordance with 
Rule 45. . . . But despite petitioner’s 
faulty choice of action, the District Court 
entered an order, apparently under Rule 
34, commanding the tug owners and 
Fortenbaugh, as their agent and counsel, 
to produce the materials in question. 
Their refusal led to the anomalous re- 
sult of holding the tug owners in con- 
tempt for failure to produce that which 
was in the possession of their counsel and 
of holding Fortenbaugh in contempt for 
failure to produce that which he could 
not be compelled to produce under either 
Rule 33 or Rule 34. 


“But under the circumstances we deem 
it unnecessary and unwise to rest our de- 
cision upon this procedural irregularity, 
an irregularity which is not strongly 
urged upon us and which was disregard- 
ed in the two courts below. . .. The de- 
position-discovery rules create integrated 
procedural devices. And the basic ques- 
tion at stake is whether any of those de- 
vices may be used to inquire into ma- 
terials collected by an adverse party's 
counsel in the course of preparation for 
possible litigation. The fact that the peti- 
tioner may have used the wrong method 
does not destroy the main thrust of his 
attempt. Nor does it relieve us of the 
responsibility of dealing with the prob- 
lem raised by that attempt. It would be 
inconsistent with the liberal atmosphere 
surrounding these rules to insist that pe- 
titioner now go through the empty for- 
mality of pursuing the right procedural 
device only to reestablish precisely the 
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same basic problem now confronting us. 
We do not mean to say, however, that 
there may not be situations in which the 
failure to proceed in accordance with a 
specific rule would be important or de- 
cisive. But in the present circumstances, 
for the purposes of this decision, the 
procedural irregularity is not material. 
Having noted the proper procedure, we 
may accordingly turn our attention to the 
substance of the underlying problem.” 


I deem it important and advisable to 
quote at length from this opinion because 
of the great confusion and conflicting de- 
cisions which existed in the various Dis- 
trict and Circuit courts prior thereto, and 
because of the efforts made in 1946 by 
members of this Association and by the Ad- 
visory Committee on Rules of Civil Pro- 
cedure to secure amendments to these rules 
for the purpose of clarifying them and 
amending the substance thereof in cer- 
tain particulars. The Hickman case has par- 
ticular significance because it was under 
consideration at the time that the amend- 
ments to the rules were being urged upon 
the Supreme Court. You will recall that 
amendments to the rules were promulgated 
by the Supreme Court on December 27, 
1946, and that the Hickman case was de- 
cided on epee 13, 1947, and, therefore, 
the extended opinion in the Hickman case 
has unusual significance. 

The court further says: 


“Discovery concededly may work to 
the disadvantage as well as to the advan- 
tage of individual plaintiffs. Discovery, 
in other words, is not a one-way propo- 
sition. It is available in all types of cases 


has in his possescion. The deposition-dis. 
covery procedure simply advances the 
stage at which the disclosure can be com. 
pelled from the time of trial to the period 
preceding it, thus reducing the possibility 
of surprise. But discovery, like all mat. 
ters of procedure, has ultimate and neces. 
sary boundaries. As indicated by Rules 
30 (b) and (d) and 31 (d), limitations 
inevitably arise when it can be shown 
that the examination is being conducted 
in bad faith or in such a manner as to 
annoy, embarrass or oppress the person 
subject to the inquiry. And as Rule 
26 (b) provides, further limitations come 
into existence when the inquiry touches 
upon the irrelevant or encroaches upon 
the recognized domains of privilege. 
“We also agree that the memoranda, 
statements and mental impressions in 
issue in this case fall outside the scope 
of the attorney-client privilege and hence 
are not protected from discovery on that 
basis. It is unnecessary here to delineate 
the content and scope of that privilege 
as recognized in the federal courts. For 
present purposes, it suffices to note that 
the protective cloak of this privilege does 
not extend to information which an at- 
torney secures from a witness while act- 
ing for his client in anticipation of liti- 
gation. Nor does this privilege concern 
the memoranda, briefs, communications 
and other writings prepared by counsel 
for his own use in prosecuting his client's 
case; and it is equally unrelated to writ- 
ings which reflect an attorney’s mental 
impressions, conclusions, opinions, or le- 


gal theories.” 


The court, after observing that all inter- 


at the behest of any party, individual or 
corporate, plaintiff or defendant. The 
problem thus far transcends the situation 
confronting this petitioner. And we must 
view that problem in light of the limit- 
less situations where the particular kind 
of discovery sought by petitioner might 
be used. 

“We agree, of course, that the deposi- 
tion-discovery rules are to be accorded a 
broad and liberal treatment. No longer 
can the time-honored cry of ‘fishing ex- 
pedition’ serve to preclude a party from 
inquiring into the facts underlying his 
opponent’s case. Mutual knowledge of 
all the relevant facts gathered by both 
parties is essential to proper litigation. 
To that end, either party may compel 
the other to disgorge whatever facts he 


rogatories of the petitioner covering all of 
the events during the time of and subse- 
quent to the sinking of the tug had been 
fully answered, and that the petitioner was 
free to examine the public testimony of the 
witnesses taken before the United States 
Steamboat Inspectors, continues: 


“We are thus dealing with an attempt 
to secure the production of written state- 
ments and mental impressions contained 
in the files and the mind of the attorney 
Fortenbaugh without any showing of ne- 
cessity or any indication or claim that 
denial of such production would unduly 
prejudice the preparation of petitioner's 
case or cause him any hardship or injus- 
tice. For aught that appears, the essence 
of what petitioner seeks either has been 
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revealed to him already through the in- 
terrogatories or is readily available to 
him direct from the witnesses for the 
asking. 

“The District Court, after hearing ob- 
jections to petitioner's request, command- 
ed Fortenbaugh to produce all written 
statements of witnesses and to state in 
substance any facts learned through oral 
statements of witnesses to him. Forten- 
baugh was to submit any memoranda he 
had made of the oral statements so that 
the court might determine what portions 
should be revealed to petitioner. All of 
this was ordered without any showing by 
petitioner, or any requirement that he 
make a proper showing, of the necessity 
for the production of any of this material 
or any demonstration that denial of pro- 
duction would cause hardship or injus- 
tice. The court simply ordered produc- 
tion on the theory that the facts sought 
were material and were not privileged as 
constituting attorney-client communica- 
tions. 

“In our opinion, neither Rule 26 nor 
any other rule dealing with discovery 
contemplates production under such cir- 
cumstances. That is not because the sub- 
ject matter is privileged or irrelevant, as 
those concepts are used in these rules. 
Here is simply an attempt, without pur- 
ported necessity or justification, to se- 
cure written statements, private memo- 
randa and personal recollections pre- 
pared or formed by an adverse party's 
counsel in the course of his legal duties. 
As such, it falls outside the arena of dis- 
covery and contravenes the public policy 
underlying the orderly prosecution and 
defense of legal claims. Not even the most 
liberal of discovery theories can justify 
unwarranted inquiries into the files and 
the mental impressions of an attorney. 

“Historically, a lawyer is an officer of 
the court and is bound to work for the 
advancement of justice while faithfully 
protecting the rightful interests of his 
clients. In performing his various duties, 
however, it is essential that a lawyer work 
with a certain degree of privacy, free from 
unnecessary intrusion by opposing par- 
ties and their counsel. Proper preparation 
of a client’s case demands that he as- 
semble information, sift what he consid- 
ers to be the relevant from the irrelevant 
facts, prepare his legal theories and plan 
his strategy without undue and needless 
interference. That is the historical and 
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the necessary way in which lawyers act 
within the framework of our system of 
jurisprudence to promote justice and to 
protect their clients’ interests. This work 
is reflected, of course, in interviews, state- 
ments, memoranda, correspondence, 
briefs, mental impressions, personal be- 
liefs, and countless other tangible and 
intangible ways—aptly though roughly 
termed by the Circuit Court of Appeals 
in this case (153 F. 2d 212, 223) as the 
‘Work product of the lawyer.’ Were such 
materials open to opposing counsel on 
mere demand, much of what is now put 
down in writing would remain unwrit- 
ten. An attorney's thoughts, heretofore 
inviolate, would not be his own. Ineffi- 
ciency, unfairness and sharp practices 
would inevitably develop in the giving 
of legal advice and in the preparation of 
cases for trial. The effect on the legal 
profession would be demoralizing. And 
the interests of the clients and the cause 
of justice would be poorly served. 

“We do not mean to say that all writ- 
ten materials obtained or prepared by 
an adversary’s counsel with an eye to- 
ward litigation are necessarily free from 
discovery in all cases. Where relevant and 
non-privileged facts remain hidden in 
an attorney's file and where production 
of those facts is essential to the prepara- 
tion of one’s case, discovery may properly 
be had. Such written statements and doc- 
uments might, under certain circum- 
stances, be admissible in evidence or give 
clues as to the existence or location of 
relevant facts. Or they might be useful 
for purposes of impeachment or corrob- 
oration. And production might be justi- 
fied where the witnesses are no longer 
available or can be reached only with 
difficulty. Were production of written 
statements and documents to be preclud- 
ed under such circumstances, the liberal 
ideals of the deposition-discovery por- 
tions of the Federal Rules of Civil Pro- 
cedure would be stripped of much of 
their meaning. But the general policy 
against invading the privacy of an attor- 
ney’s course of preparation is so well rec- 
ognized and so essential to an orderly 
working of our system of legal procedure 
that a burden rests on the one who would 
invade that privacy to establish adequate 
reasons to justify production through a 
subpoena or court order. That burden, 
we believe, is necessarily implicit in the 
rules as now constituted. 
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“Rule 30 (b), as presently written, 
gives the trial judge the requisite discre- 
tion to make a judgment as to whether 
discovery should be allowed as to written 
statements secured from witnesses. But 
in the instant case there was no room for 
that discretion to operate in favor of the 
petitioner. No attempt was made to es- 
tablish any reason why Fortenbaugh 
should be forced to produce the written 
statements. There was only a naked, gen- 
eral demand for these materials as of 
right and a finding by the District Court 
that no recognizable privilege was in- 
volved. That was insufficient to justify 
discovery under these circumstances and 
the court should have sustained the re- 
fusal of the tug owners and Fortenbaugh 
to produce. 


“But as to oral statements made by wit- 
nesses to Fortenbaugh, whether presently 
in the form of his mental impressions 
or memoranda, we do not believe that 
any showing of necessity can be made 
under the circumstances of this case so 
as to justify production. Under ordinary 
conditions, forcing an attorney to repeat 
or write out all that witnesses have told 
him and to deliver the account to his ad- 
versary gives rise to grave dangers of in- 
accuracy and untrustworthiness. No legit- 
imate purpose is served by such produc- 
tion. The practice forces the attorney to 
testify as to what he remembers or what 
he saw fit to write down regarding wit- 
nesses’ remarks. Such testimony could 
not qualify as evidence; and to use it for 
impeachment or corroborative purposes 
would make the attorney much less an 
officer of the court and much more an 
ordinary witness. The standards of the 
profession would thereby suffer. 

“Denial of production of this nature 
does not mean that any material, non- 
privileged facts can be hidden from the 
petitioner in this case. He need not be 
unduly hindered in the preparation of 
his case, in the discovery of facts or in 
his anticipation of his opponents’ posi- 
tion. Searching interrogatories directed 
to Fortenbaugh and the tug owners, pro- 
duction of written documents and state- 
ments upon a proper showing and direct 
interviews with the witnesses themselves 
all serve to reveal the facts in Forten- 
baugh’s possession to the fullest ible 
extent consistent with public policy. Pe- 
titioner’s counsel frankly admits that he 
wants the oral statements only to help 
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prepare himself to examine witnesses and 
to make sure that he has overlooked 
nothing. That is insufficient under the 
circumstances to permit him an excep. 
tion to the policy underlying the privacy 
of Fortenbaugh’s professional activities, 
If there should be a rare situation justify. 
ing production of these matters, petition. 
er’s case is not of that type. 


“We fully appreciate the widespread 
controversy among the members of the 
legal profession over the problem raised 
by this case. It is a problem that rests on 
what has been one of the most hazy fron. 
tiers of the discovery process. But until 
some rule or statute definitely prescribes 
otherwise, we are not justified in permit. 
ting discovery in a situation of this na- 
ture as a matter of unqualified right. 
When Rule 26 and the other discovery 
rules were adopted, this Court and the 
members of the bar in general certainly 
did not believe or contemplate that all 
the files and mental processes of lawyers 
were thereby opened to the free scrutiny 
of their adversaries. And we refuse to 
interpret the rules at this time so as to 
reach so harsh and unwarranted a 
result.” 


The Supreme Court of Ohio in the case 
of In Re Hyde, decided April 21, 1948, 
149 O. S., page 407, had before it a prob- 
lem very similar to that in the Hickman 
case. In the Hyde case the plaintiff issued 
a subpoena duces tecum for Donald C. 
Hyde, General Manager of the Cleveland 
Transit System, ordering him to bring with 
him the records of the Company disclosing 
“all the buses (numbers, and names and 
addresses of drivers) from 11:30 P. M. Sep- 
tember 25, 1944, to 12:15 A. M., going south 
on East 152 Street.” Hyde did not appear 
at the taking of the deposition, but one 
Lombardo was present and testified that 
he was one of the attorneys for the Cleve- 
land Transit System; that the records 
sought were in his possession; but that he 
would not produce them or read from them 
because they were incompetent, immaterial, 
irrelevant and privileged. The taking of 
the deposition was continued to a later 
date, and on that date both Mr. Hyde and 
Mr. Lombardo were present but refused to 
disclose the information on the ground that 
it was in the hands of the legal department 
of the Cleveland Transit System and that 
it was a The court ordered them 
arrested and imprisoned by the sheriff of 
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Cuyahoga County. Thereupon Mr. Hyde 
filed a petition for a writ of habeas corpus. 
The Court of Appeals, by a divided court, 
allowed the writ. Upon review the Supreme 
Court held: 


“J. Reports and records concerning an 
accident in which a public transportation 
vehicle is involved, which reports and 
records, according to the custom of the 
company owning such vehicle, are turned 
over to and remain in possession of the 
company’s legal department, are _privi- 
leged communications and their produc- 
tion cannot be enforced in the taking of 
depositions in an action predicated on 
such accident. 

“2. The names and addresses of the 
operators and the times of operation of 
public transportation vehicles of a com- 
pany, as well as the times of their opera- 
tion in reference to an accident involv- 
ing one of such vehicles, which informa- 
tion, for general purposes, is a matter of 
record with the company, are not privi- 
leged and are relevant and competent as 
evidence in an action predicated on such 
accident claimed to have been caused by 
the negligence of the operator of such a 
vehicle. Such information may be elicited 
through a subpoena issued by a notary 
public, to one having control of the rec- 
ords of the transportation company, for 
the taking of his deposition in such 
action.” 


It is to be observed that the Ohio Su- 
preme Court extended the cloak of privi- 
lege far beyond the narrow conception 
heretofore announced by the Supreme 
Court of the United States. 

Following the opinion in the Hickman 
case there has continued to be a divergence 
of opinion and decision in the various dis- 
trict courts as to the application of the 
rules and as to the limits imposed by the 
Hickman case. 

In the case of De Bruce vs. Pennsylvania 
R. R. Co., 6 Federal Rules Decisions, page 
403, decided February 19, 1947, in a neg- 
ligence action against the railroad company 
the District Court for the Eastern District 
of Pennsylvania held that the plaintiff was 
entitled to disclosure of contents of wit- 
ness’ statement taken by defendant after 
accident on a showing that accident oc- 
curred a considerable time ago, that rail- 
road company through its claim depart- 
ment immediately interviewed witness and 
took statement, and that plaintiff was not 
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in a position to do so until bringing of 
suit and after lapse of considerable time. 
The court at page 406 says: 


“The view expressed in this opinon is 
grounded upon the proposition that the 
statement of a witness taken immediately 
after the accident, on the spot as it were, 
is a catalyst of unique value in the de- 
velopment of the truth through the ju- 
dicial process. If this is so (and I believe 
that any experienced trial judge would 
agree that it is), then every consideration 
of the efficient working of that process, 
as well as fairness, requires that it be 
available to both parties, no matter 
which one obtained it.” 


The court also held that the defendant 
was required as part of its answer to attach 
copy of witness’ signed statement which 
was taken by defendant, but not by defend- 
ant’s attorney, immediately after accident, 
and which did not contain any matter of 
opinion or anything other than a factual 
account of the accident. 

In the case of Morrone vs. Southern Pa- 
cific Company, 7 Federal Rules Decisions, 
page 214, decided by the District Court 
for the Southern District of California, on 
April 30, 1947, in an action against the 
defendant for death of motorists in grade 
crossing collision, the court held the plain- 
tiffs were entitled to access to accident and 
delay reports which were made by oper- 
ators of defendant’s trains in regular course 
of defendant’s business and did not consti- 
tute information secured by defendant's 
counsel in preparation for litigation after 
claim had arisen, where supporting affi- 
davits represented situations at time and 
place of accident respecting movement of 
two trains passing each other in opposite 
directions which elucidated vital legal and 
factual issues in action. The court also or- 
dered signed statements or those written 
by witnesses produced for inspection, copy- 
ing or photographing by plaintiffs upon 

ood cause shown, such as impossibility or 
difficulty of access to witness or his refusal 
to respond to requests for information and 
the need for such statements for impeach- 
ment purposes, 

In the case of Cogdill vs. Tennessee Val- 
ley Authority, et al., 7 Federal Rules Deci- 
sions, page 410, in a negligence case the 
court ordered the defendant to produce 
and permit the inspection and copying or 
photographing of all written statements ob- 
tained by it, from witnesses, in the course 
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of its investigation of the accident wherein 
plaintiff was injured when struck by a 
truck, and all photographs taken by or on 
behalf of the defendant in the course of 
its aphmy sore of said accident, and all 
maps or diagrams made by, or on behalf 
of the defendant of the scene of the acci- 
dent. Upon a showing that the plaintiff 
was seriously injured and that such infor- 
mation was necessary for her to prepare 
her case, the defendant was required to 
answer interrogatories disclosing the date 
the defendant received notice of the occur- 
rence, who received notice, and in what 
manner the information was conveyed to 
the defendant, and as to whether or not 
an investigation was made and, if it was 
made, to state the name and address of the 
person or persons making the investiga- 
tion, and to attach a statement showing 
what measurements, if any, were made of 
or at the scene of the accident, of skid 
marks, width of the road, or any other 
matters. 

In the case of Cold Metal Process Com- 
pany vs. Aluminum Co. of America, 7 Fed- 
eral Rules Decisions, page 425, decided 
February 1, 1947, the District Court for 
the Northern District of Ohio, Eastern Di- 
vision, held that the defendant taking the 
deposition of a X-ray metallography expert 
employed by attorney for plaintiff to make 
tests and photographs of metal samples was 
entitled to answers to questions as to num- 
ber of samples, their nature from stand- 
point of visual examination, whether ex- 
pert determined their chemical composi- 
tion and whether results of examinations 
were conclusive, objective in making X-ray 
examinations and whether objective was 
achieved, but expert was not required to 
state time required to examine a sample. 


In the case of Bergstrom Paper Co. vs. 
Continental Insurance Company, 7 Federal 
Rules Decisions, page 548, decided on Oc- 
tober 3, 1947, it was held that opinions of 
expert witnesses based upon investigation 
made by them in employ of one of parties 
may be subject of discovery. 

In the case of Thomas vs. Pennsylvania 
Railroad Company, 7 Federal Rules Deci- 
sions, page 610, decided November 7, 1947, 
by the District Court for the Eastern Divi- 
sion of New York, the court sustained the 
plaintiff's motion for discovery and inspec- 
tion of depositions taken by railway com- 
pany’s claim —_ shortly after happenin 
of accident and before plaintiff commence 
personal injury action against company, 
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even though the statements were taken by 
agent on behalf of the op ag attorney 
and notwithstanding that the claim agent 


was ey a member of the company’s 
The court at page 61] 


legal department. 


says: 
“This brings us to the sole issue wheth. 
er or not ‘good cause’ has been shown by 
plaintiff, justifying ‘the issuance of ap 
order. If these witnesses are to be placed 
upon the stand by the defendant the 
credibility of such witnesses oftentimes 
becomes of material importance. The 
written statements in question were taken 
apparently soon after the actual accident. 
Later the action was commenced and 
counsel for plaintiff was then allowed to 
take depositions of these witnesses. This 
might well be sufficient but, in my opin- 
ion, counsel for plaintiff, in his duty to 
his client, cannot be sure that what these 
witnesses said to the claim agent was the 
same as they said to him in their deposi- 
tions some time later as to material 
matters.” 


In the case of Newell vs. Capital Transit 
Company, 7 Federal Rules Decisions, 732, 
decided February 4, 1948, by the District 
Court of the United States for the District 
of Columbia, the court held that a street 
car company which was sued for injuries 
sustained by plaintiff who was rendered 
unconscious when struck by streetcar, and 
who was therefore unable to obtain on-the- 
spot information, would be required in 
advance of trial to give copies of statements 
of witnesses obtained by company’s claims 
investigator, notwithstanding that person 
in charge of company’s claims department 
was attorney, where statements were ob- 
tained in regular course of business of com- 

any, and plaintiff's counsel was diligent 
in his efforts to find witnesses and to get 
the facts from them. 

In the above case plaintiff's counsel ob- 
tained the names of certain witnesses from 
the police department records and pursuant 
to interrogatories the defendant furnished 
him with the names and addresses of oth- 
ers. He recited the efforts he had made to 
find these witnesses and said that he was 
unsuccessful, except in the case of two who 
refused to make statements to him. The 
court at page 734 says: 


“It is my opinion that the statements 
of witnesses to an accident, taken under 
circumstances as exist in the case at bar 
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and where good cause is shown, should 
be produced under the procedure out- 
lined in either Rule 33 or 34. The new 
rules should not be construed and ap- 
plied in a manner designed to encourage 
laxity or put a premium on laziness. But, 
in circumstances such as here presented, 
where the plaintiff was rendered uncon- 
scious and unable to obtain on-the-spot 
information, which the defendant was 
equipped and able immediately to gath- 
er, the rules should be liberally construed 
so as to ascertain the truth and make 
facts available in advance of the trial to 
either party, upon a showing of due 
diligence. 

“I am certain that counsel in this case 
was diligent in his efforts to find the 
witnesses and to get the facts from them. 
I do not believe the plaintiff should be 
put to the expense of taking their depo- 
sitions. 

“An affidavit of Ralph T. Powell is 
attached to the defendant's se 
to the motion for production of the state- 
ments. Mr. Powell says that he is a mem- 
ber of the bar of this court; that he is 
employed by the Capital Transit Com- 
pany in charge of its Claim Department 
and that in his capacity as such and under 
his direction and supervision, statements 
were obtained from witnesses. He says 
thst such statements were obtained for 
use by him in his ‘capacity as an attorney 
at aw in charge of the Claim Department 
of the defendant in order that I might 
de'ermine the legal rights and liability of 
mr client.’ He concludes that the state- 
ments represent the ‘work product’ of his 
efforts. Counsel urges upon the authority 
of the Hickman case, supra, that the pro- 
duction of the statements herein sought 
can not be compelled. I do not construe 
the holding of the Hickman case to apply 
to the Claims Agent or Claims Adjuster, 
situated such as is Mr. Powell. It seems 
clear to me that in this case the state- 
ments were obtained in the regular 
course of business of the company and 
the fact that Mr. Powell is a lawyer 
should not immunize them when they 
would not be if Mr. Powell, in his ca- 
pacity as a Claims Agent, were a lay- 


” 


. 


In the case of Hughes vs. Pennsylvania 
Railroad Company, 7 Federal Rules De- 
cisions, 737, decided January 16, 1948, by 
the District Court for the Eastern Division 
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of New York, a railroad company was re- 
quired to produce statement by its freight 
conductor to railroad’s claim agent prior 
to institution of suit against railroad, for 
examination by plaintiff's attorney in con- 
nection with taking of conductor’s deposi- 
tion; statement not being protected from 
discovery as constituting part of railroad’s 
attorney's work product, The court in the 
course of its opinion says: 


“What an attorney does to prepare his 
client’s cause for trial, and what a Claim 
Agent does for his employer prior to in- 
stitution of a lawsuit, and which may 
never be embodied in a lawyer's file, are 
thought to be diverse products,” 


The pre-trial deposition-discovery pro- 
cedure established by Federal Rules is one 
of the most significant innovations in fed- 
eral practice. A number of states have stat- 
utes embodying similar provisions. Discov- 
ery has now become one of the most im- 
portant working tools of the legal profes- 
sion. These rules have been in operation 
almost ten years and, regardless of the pre- 
vious state of the law, it now appears cer- 
tain that these rules are to be afforded a 
broad and liberal treatment and will be 
used with increasing frequency. Pleading 
has become of little importance. It can no 
longer be said to be an art. The complaint, 
answer or other pleading is no longer re- 
quired to set out with definiteness the claims 
of the respective parties, nor to apprise the 
opposite party with the usual precision 
as to the claims or grounds of complaint, 
but the pleading now is only required to 
serve the general purpose of notice-giving, 
and counsel for the opposing party can 
rarely, by motion or otherwise, require the 
pleader to amend his pleading so as to defi- 
nitely and accurately apprise the other liti- 
gant of the operative facts on which the 
pleader relies. The opposing litigant is ex- 
pected to secure the necessary information 
through the various instruments of discov- 
ery now provided by the rules which serve 
(1) as a means, along with the pre-trial 
hearing authorized under Rule 16, to nar- 
row and clarify the basic issues between the 
parties, and (2) as a means for ascertaining 
the facts, or information as to the existence 
or source or sources for developing the facts, 
relative to the issues between the parties. 
The deposition-discovery process is, there- 
fore, invested with the very vital function 
of narrowing and clarifying the issues and 
revealing the facts in the preparation for 





Page 360 


trial. It is contended that one of the laud- 
able purposes of these rules is to take the 
mystery out of litigation so that there will 
be no secrecy as to the facts, and that both 
litigants will be fully informed as to the 
facts of the controversy. The rules are fur- 
ther intended to eliminate the element of 
surprise which sometimes may result in the 
defeat of a legitimate claim or defense. It is 
further contended that the rules now pro- 
vide a way that is clear for the parties to 
obtain the fullest possible knowledge of the 
facts and issues before the trial. Litigants 
are permitted great latitude in an effort to 
discover, even from opposing counsel’s files, 
if necessary, all of the facts underlying 
their oo case, as well as to gather 
facts with which to support their own case. 
It has been repeatedly held that either par- 
ty may compel the other party to disgorge 
whatever facts he has in his possession. 
Common knowledge by the litigants of all 
the relevant facts gathered by either party 
is held essential to proper litigation. 

Examinations before trial and discovery 
before trial have become vastly more im- 
portant since the adoption of the new Fed- 
eral Rules for Civil Procedure. The mem- 
bers of the legal profession are now con- 
fronted with the necessity of using a sys- 
tem of discovery in the Federal Courts and 
in the courts of many States of far-reaching 
effectiveness. The system of pleading adopt- 
ed for the Federal courts has become much 
easier, less rigid, and has been greatly sim- 
plified on the theory that information as 
to details of the various claims and defenses 
of the parties ought not to be expected from 
the pleadings but should normally be 
sought through the discovery procedure. 
Much of the emphasis heretofore placed 
on the trial will now be put upon pre-trial 
practice and procedure. Emphasis and sig- 
nificant developments will shift forward in 
time. Since the very definite trend of both 
the State and Federal courts is to permit a 
discovery of the facts wherever they may 
be found, except for limited restrictions, 
it is well that we learn the rules of the 
game and use them rather than stand aloof 
and merely complain about their novelty 
or the possibility of abuse by certain types 
of litigants which we all occasionally en- 
counter. The rules are not intended to re- 
form litigants or their lawyers but are in- 
tended to be used as an instrument in the 
furtherance of justice. 

Unfortunately, there is no agreement 
among lawyers as to the fairness and use- 
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fulness of the new Rules. Many think the 
new system of deposition-discovery and the 
growing tendency of the Federal and State 
courts to permit, with only limited restric. 
tions and reservations, an inspection by a 
party of the opposing party’s file and that 
of his attorney, is utterly unfair and will 
result in the use of such procedure by the 
unscrupulous to deliberately prepare and 
frame his case so as to circumvent the legiti- 
mate claims and defenses of the honest liti- 
gant. They point out that the element of 
secrecy and surprise and confounding js 
one of the effective weapons for discrediting 
and defeating such litigants. Without in- 
tending to discredit the integrity of the bar 
as a whole, they urge that the Rules are 
not realistic in that they assume that all 
litigants and lawyers are going to be forth- 
right and cooperative in responding to the 
procedures contemplated by the Rules in 
forewarning and advising the adversary of 
their strength and weakness and furnishing 
to the adversary all of the facts in detail in 
many simple situations, even to the extent 
of furnishing evidence against themselves. 
so that the adversary may the more readily 
mulct them in damages. The balances on 
the scales of justice under the new Rules 
will be extremely difficult to adjust, and 
many lawyers are very doubtful that the 
administration of justice as a whole will be 
improved. They fear, not the Rules, but 
the difficulty of making the Rules work in 
a world where human nature is weak and 
the spirit of contest is high. 


The new Rules are here to stay, and the 
tendency of the courts is clearly to liber- 
alize the new procedure and to encourage 
fishing expeditions by either side with the 
idealistic thought in mind that perfect jus- 
tice will prevail where there is a complete 
disclosure of all of the facts. Whether we 
like the Rules and the tendency of the 
courts or not, it nevertheless is a fact that 
the deposition-discovery procedure is an ef- 
fective and powerful tool in controversial 
and litigated matters. The great bulk of 
the practice of the lawyers of this Associa- 
tion is of a defensive nature. It appears to 
me that these Rules provide neither an 
advantage nor disadvantage to plaintiffs 
or defendants, but at the outset the new 
procedure will probably be used more often 
eb gpreemge: but, after studying these Rules 
and their potential application, it is my 
opinion that they will find frequent and 
valuable use by counsel for the defendants 
in piercing and destroying before trial the 
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mystery of many foundationless, exaggerat- 
ed or fraudulent claims. Defendants in the 
ast have been burdened with preparing 
for so many contingencies which the plain- 
tiff may or may not have in mind and in- 
tend to assert, but now a defendant should 
be able through the deposition-discovery 
procedure to find some relief in being able 
to narrow down the issues and to ascertain 
in advance the facts as the plaintiff claims 
them to be, and the nature and extent of 
the proof which the plaintiff can produce. 
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At the present time, defendants, as well as 
plaintiffs, are unable to accurately appraise 
the fair settlement value of claims because 
they only have the facts as disclosed by their 
own file upon which to base their opinion. 
The use of the deposition-discovery pro- 
cedure by affording comparatively full 
knowledge to each party of the evidence 
to be used against them should have a de- 
cided tendency in bringing about satisfac- 
tory settlements and a further reduction in 
the number of cases actually tried. 


Insurer’s Responsibilities Under Reserved Rights 


By Gervais W. Fats 
Columbus, Ohio 


General Observations 

At the outset, it should be understood 
this this discussion does not include any 
questions concerning the validity of re- 
served rights agreements, nor does it cover 
any of the questions which arise before 
such an agreement comes into effect. Fur- 
ther, we do not intend to cover the ques- 
tions and cases arising when the insured 
refuses or fails to sign such an agreement. 
We are assuming, for the purposes of dis- 
cussion today, that a reserved rights agree- 
ment exists between the insured and the 
insurer. 

After analyzing many of the cases report- 
ed on the subject of this discussion, we 
might be inclined to change the caption 
to read, “The Perils of an Insurer Under 
Reserved Rights,” for with the additional 
contract, whether it be a reservation of 
rights or non-waiver agreement or disclaim- 
er, we must not only understand and inter- 
pret the original policy by itself, but we 
must interpret it with reference to the sec- 
ond contract. The insurer has an additional 
exposure with the insured, the insured’s 
judgment creditor, if there be one, and the 
courts. We not only have to show our non- 
liability under the policy, but maintain a 
position consistent with the terms of the 
reserved rights agreement. 

The general rule applied by the courts 
in discussing the defense of an action by 
an insurer under reservation agreements is 
as follows: 


“An indemnity insurer will not be 
estopped to set up the defense that the 
insured’s loss was not covered by the con- 


tract of indemnity, by the fact that the 
insurer participated in the action against 
the insured, if, at the same time it gives 
notice to the insured that it does not 
waive the benefit of such defense.” 34 
L. R. A. NS (491). 


That this is a correct statement of the gen- 
eral rule will not be denied. 

As a result of the reserved rights agree- 
ment there have been a multitude of cases 
and here is a field of law where we cannot 
say there is no answer for lack of prece- 
dent. Our problem, after such an agree- 
ment comes into existence, is to take such 
steps as are necessary to protect the inter- 
ests of the company. We can only say that 
our obligations and duties are increased, 
not lessened by this agreement. This state- 
ment seems rather strange in view of the 
fact that originally such an agreement was 
meant to lessen, limit or relieve the com- 
pany of some responsibilities under its con- 
tract. It also seems strange that a company 
must present a second agreement giving to 
itself, or reserving to itself, rights, privi- 
leges and benefits already enjoyed in the 
first contract between the parties. However, 
the reservation of rights agreement is a 
creature born of necessity, for insurers soon 
learned from decisions on cases involving 
their contracts that the courts intended to 
strictly construe not only the terms of the 
contract against the company but the acts 
of the company as well. It was necessary to 
develop such an agreement, for any action 
on the part of the company in a claim or 
suit where coverage was in dispute, might 
lead the court to conclude that the com- 
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pany intended to waive exceptions in the 
policy, and the doctrines of waiver and 
estoppel were means at the court’s disposal 
to hold the company liable. 

The purpose of the agreement is, first, 
to estop the insured or any other person 
for that matter, from claiming a waiver of 
policy exceptions because of company ac- 
tion or inaction; second, to permit the in- 
sured to make his own defense, and third, 
to permit the company to proceed without 
prejudice and without later being confront- 
ed with the proposition that by its action it 
waived its rights in dispute or that its action 
amounted to an admission that the policy 
covered the entire case. But even in the face 
of an existing agreement, we find that we 
have not eliminated the two iniquities 
which we thought had been banished by the 
making of the agreement, that is, the doc- 
trines of waiver and estoppel, for it is large- 
ly a question of waiver and estoppel which 
we thought had been banished by the mak- 
ing of the agreement, that is, the doctrines 
of waiver and estoppel, for it is largely a 
question of waiver and estoppel which 
poses our problems in defending under re- 
served rights. It is our duty to determine 
what procedure or procedures to follow or 
not to follow, and to determine how far 
we can go in investigating and defending 
before either a waiver or an estoppel are 
evoked by the court. 


Under ordinary circumstances, excluding 
for the moment the reserved rights cases, it 
is the insurer’s obligation in the defense of 
its insured, to be diligent, act in utmost 
good faith and use ordinary or reasonable 
care. These standards are not reduced by 
the fact that the company and the insured 
have entered into a reserved rights agree- 
ment, for the company is still acting as the 
agent of the insured, and it would seem 
from some of the decisions, the agreement 
transforms the position of the two parties 
from that of a mere agency to the place 
where the insurer is required to exercise 
the highest degree of good faith and care. 
This is an extreme statement, but practi- 
cally this is what the courts have made it 
in some instances. In the case of Traders 
and General Insurance Company v. Rudco, 
129 F. (2d) 621, a declaratory judgment 
action was filed by the company to deter- 
mine its rights under the policy. While this 
declaratory judgment action was pending, 
the insurer settled the claims made against 
it by third parties. The insured then filed 
an action to collect the amount paid in 
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settlement. The trial court concluded that 
the insurer waived the conditions of the 
policy by filing a declaratory judgment ac. 
tion. However, the Circuit Court of Ap. 

als held the insurer liable on the theory 
of bad faith. The court stated that the com. 
pany should have paid the loss or made 
the settlement and then determined jt; 


rights in a declaratory judgment action, 
The court used the following language jn 
declaring that the insurer must, because of 
its position, exercise a high degree of faith: 


“When the insurer undertakes the de. 
fense of a claim or suit, it acts as the 
agent of its insured in virtue of the con- 
tract of insurance between the parties, 
and when a conflict of interest arises be. 
tween the insurer, as agent, and insured, 
as principal, the insurer’s conduct will 
be subject to closer scrutiny than that of 
the ordinary agent, because of his adverse 
interest.” 


The duty to defend begins with the pres. 
entation of the claim against the insured. 
It is the duty of the claim adjuster or home 
office counsel to determine whether the 
nature of the claim as brought out by the 
initial investigation warrants an agreement 
or notice to the effect that the company 
reserves its rights in its policy and waives 
none of its provisions. A delicate situation 
arises when the nature of the claim seems 
to be excluded from the terms of the pol- 
icy. The company has to decide at this 
point—and at times at its peril—whether to 
reserve its rights under the policy. The re- 
sponsibility of the company begins at this 
point and continues throughout the course 
of the case.In the leading case of Meyers v. 
Continental Casualty Co. 12 F (2d) 52, the 
duty of. the company is discussed at some 
length by the court. This was a suit for 
—— performance of a contract of in- 

emnity insurance brought by the insured 
against the company. The insured had 
hired a minor to work in its plant. The 
boy was injured while working in the course 
of his employment and brought an action 
against the insured for his injuries. One 
of the allegations contained in the petition 
was the fact that the child was under the 
age of 16, and the insured, by employing 
such a person, was in violation of the stat- 
utes of the state of Missouri. The insurer's 
attorneys filed an answer on behalf of the 
insured and the following day addressed a 
letter to the insured in which it reserved 
all of its rights under its policy. Part of the 
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letter addressed to the insured is in point 
and is as follows: 


“In the meantime, until such contro- 
versy is settled, the company tenders you 
the service of its claim department for 
investigation and its attorneys for the de- 
fense of the case without charge to you 
up to the time that the question of age 
is determined. In so tendering you the 
services of its claim department and le- 
gal department, it must be distinctly un- 
derstood that the insurance company 
does not thereby waive any of the provi- 
sions of the policy above referred to. If 
you are not willing to accept the services 
of the claim department and the law de- 
partment of the insurance company dur- 
ing the making of such investigation on 
the terms herein stated, then please noti- 
fy us at once for we do not want to be 
put into the position of waiving any pro- 
vision of the policy.” 


The insured made no reply to this letter 
but he called at the office of the insurer’s 
attorneys and discussed the subject of non- 
liability. The insured stated to the attor- 
neys, among other things, that should the 
company decide not to continue with the 
defense of the case, he, the insured, would 
employ the attroneys to continue the de- 
fense for him. The evidence on trial showed 
conclusively that the child was under 16 
years of age and, therefore, prior to argu- 
ment, the insurer, through its counsel, ad- 
dressed a second letter to the insured stat- 
ing that it finally disclaimed all liability 
under its policy and declined to pay any 
judgment that might be rendered against 
him. The letter further stated that the com- 
pany would pay for its attorneys’ services 
up to the present point in the trial, but 
that all fees for services for the balance of 
the trial would have to be paid by the in- 
sured. A judgment was rendered against 
the insured and the insured brought his 
action for specific performance. The court 
denied the relief, saying: 


“Where, however, the liability insur- 
ance company, upon notice to it that the 
employer’s liability to the employee may 
not be covered by the policy, promptly 
notifies the insured that if certain al- 
leged facts occurred, the policy does not 
cover loss on account of such liabil- 
ity, that if the occurrence of such facts 
is ultimately established it will disclaim 
liability under the policy, and that. the 


defense of the action by it is not to be 
understood as a waiver of the provisions 
of the policy, and the insured, after such 
notice, makes no objection to the defense 
of the action by the insurer, then such 
defense by the insurer does not constitute 
a waiver of the provisions of the policy 
and does not estop it from asserting them 
in an action by the insured to recover 


upon the policy. 


The Meyers case cites the leading New 
York case, Mason-Henry Press v. Aetna Life 
Insurance Company, 211 N. Y. 489, 105 
NW 826, which also establishes that at 
some time in the course of the case where 
there seems to be a question of non-cover- 
age, the company must make an election 
whether to refuse to defend the action thus 
taking chance that the ground of non-liabil- 
ity would be established, or proceed with 
the defense of the action under an under- 
standing with or notice to the insured. The 
court said: 


“Under such circumstances I think 
that the insurer, as a matter of safety to 
itself and of fairness to the insured, was 
bound to undertake the defense of the 
action for the benefit of both and of each. 
But I think that the respondent did all 
that was necessary and all that it could 
do to preserve and assert its rights under 
the exemption or condition while thus 
proceeding with the defense of the case. 
. . - All it could or was bound to do 
was to fairly and reasonably assert its 
rights under the policy in such a man- 
ner as would be notice to the insured 
that it did not intend to waive those 
rights by proceeding with the defense of 
the action. This it did.” 


In the Mason-Henry case, the company 
was faced with the fact that part of the 
plaintiff's petition fell within the terms of 
the policy and part fell without the terms 
of the policy. In such a situation it is not 
conceivable that the company could in any 
way refuse to defend the insured. 

It is also emphasized by the courts that 
in the majority of the reserved rights agree- 
ments, the word “defend” appears, which 
means that the company must defend under 
any circumstances. It is the court’s reason- 
ing that if the insurer makes an agreement 
with the insured which contains the state- 
ment that it will defend, it is bound by the 
agreement. Further, it is generally provided 
in liability insurance policies that the insur- 
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er has the duty to defend the insured against 
suits alleging facts and circumstances cov- 
ered by the policy, albeit the suits are false, 
fraudulent or groundless. This duty does 
not necessarily mean that the insurer must 
successfully defend, but rather to contest the 
issues to final judgment. (See Utilities In- 
surance Co. v. Montgomery, 7 Automobile 
Cases 827, Texas, 1940.) 


The duty to defend is clearly stated in 
U.S. Guaranty Company v. “oye Mutual 
Insurance Company, 12 N. W. (2d) 59, 150 
A. L. R. 632. The court states that the con- 
tract provides for the insurer to defend in 
the name of and on behalf of the insured 
any suits which may at any time be brought 
against the insured. The court held as 
follows: 


“This part of the contract was effec- 
tive even though defendant may have 
disclaimed liability for damages if any 
were recovered. If it desired to negative 
any waiver of its rights by so defending, 
all it had to do was to notify the insured 
it was not waiving any of its rights or 
defenses in respect to coverage or its 
liability.” 


It almost seems unnecessary to say that all 
reserved rights agreements are strictly con- 
strued by the courts against the company. 
If the agreement refers only to investiga- 
tion, the courts hold that the company 
waives every other exception concerned in 
other phases of the case. Likewise, if the 
company limits the agreement to a particu- 
lar period of time and the time lapses, the 
agreement is considered no longer in effect. 
Also, if the insurer states it only intends to 
do certain acts, and it goes beyond the 
agreement, this could effect a waiver of 
all exceptions. In other words, the courts 
will hold the company strictly to its agree- 
ment and not only will matters outside of 
the agreement, but matters included in the 
agreement, be deemed waived. 

With these general observations in mind 
we should perhaps consider in more detail 
the responsibilities of an insurer under 
such agreements in the three important 
phases in the development of a claim or 
suit against the insured. These three phases 
are: 


1. On Investigation. 

2. On Defense of the Case. 

8. On Appeal of the Case From an Ad- 
verse Judgment Against the Insured. 
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1. On Investigation 


The authorities are unanimous in hold. 
ing that a non-waiver agreement does not 
prevent a waiver by subsequent independ. 
ent acts or statements of an insurer through 
its adjuster or other agent having authority 
to act in the premises. The company ad. 
juster or investigator has the first oppor. 
tunity to recognize the nature and extent 
of the claim being made and he should be 
made to realize the importance of his posi- 
tion in this connection. If a non-waiver 
agreement is warranted by the facts on first 
investigation, it should be obtained, but 
thereafter the adjuster must govern his con- 
duct strictly wad in terms of the reserved 
rights agreement. The courts will scruti- 
nize the acts of the adjuster to determine 
if he has gone beyond the terms of the 
agreement. In the case of Connecticut Fire 
Insurance Company v. Boydston, 293 S. W. 
730, the adjuster came to the scene of a 
warehouse fire and executed a non-waiver 
agreement with the insured, Subsequently, 
the adjuster required the insured to appear 
before him in his office for the purpose of 
being examined under oath. It so happened 
that the insured’s place of business was lo- 
cated in an adjoining county to that of the 
adjuster’s office and the insured incurred 
travel expense and expended personal time 
in meeting the requirements of the adjust- 
er, and even though the adjuster had the 
right to examine the insured under oath 
under the terms of the policy, despite this, 
the court holds that the act of the adjuster 
requiring the insured to use his own money 
for travel expense and use his personal 
time had waived the agreement. The court 
does not talk about bad faith or prejudice, 
but merely that a waiver is inferred by the 
adjuster’s action. The court used the fol- 
lowing language: 


“The nonwaiver agreement is by its 
terms limited to investigating the cause 
of the fire or ascertaining the amount of 
the loss and damage to the property 
caused by the fire. It contemplated action 
on the part of the companies, and gave 
them the full right to make such investi- 
gation through its adjuster or claim 
agent, or in any other way it might deem 
proper. In the present case, however, the 
plaintiff was required to go from his resi- 
dence and place of business to anothe! 
city for the purpose of being examined 
under oath. He was thereby put to trou- 
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ble and expense, which, under the au- 
thorities cited above, and many others 
which might be cited, show that the com- 
pany waived the conditions of the policy 
with regard to the record warranty 
clause. If the insurance companies wished 
to avoid a waiver or forfeiture of the 
policy because the insured had not com- 
lied with the record warranty clause, 
they should not have required him to be 
put to the trouble and expense of going 
to Jonesboro for examination under 
oath.... 

“If the insurance company wished the 
policy to contain a provision requiring 
the insured as often as demanded to sub- 
mit to examination under oath relating 
to all matters material to the adjust- 
ment of the loss, it should have used lan- 
guage which plainly meant that, instead 
of using language which was susceptible 
of a construction that it was to apply to 
the policy while it was running instead 
of after the loss had occurred.” 


However, in Provident Fire Insurance 
Company v. Ashy, 162 S. W. (2d) 684 
which was an action on a fire insurance 
policy, the court held that the non-waiver 
agreement obtained prior to the investiga- 
tion of the loss by the company was bind- 
ing. The court reasoned that the company 
could make the necessary investigation 
without waiving its rights even though the 
adjuster had told the assured at the end 
of an investigation that all that could be 
done was done at that time. The testimony 
of the insured was, “I assumed he assured 
me everything was done that could be 
done.” The court held that this was not 
unequivocal language and that everything 
had not been done. The insured’s position 
was not changed and it was “merely an as- 
sumption” on his part that the company 
was satisfied and that its investigation was 
complete. The Texas Commission of Ap- 
peals in this case reversed the Texas Court 
of Civil Appeals, for the lower court felt 
that since the adjuster had called on the 
insured regarding the loss, the insured giv- 
ing him all the information he requested, 
namely a detailed inventory, exhibiting the 
policy and furnishing the proof of loss, that 
he had led the insured to believe that he 
had done all that was necessary. We must 


not overlook this lower court’s reasoning. 


and conclusions, for they are found in 
many similar cases. 
In Home Insurance Company of New 
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York v. Lake Dallas Gin Company, 93 S. W. 
(2d) 388, the Texas Commission of Ap- 
peals again reversed a decision of the Court 
of Civil Appeals in a suit which involved 
a non-waiver agreement under a claim on 
a fire insurance policy. The fire occurred 
on October 31, 1930, and-the non-waiver 
agreement was executed three days later. 
On the back of the non-waiver agreement 
the company adjuster wrote the value of 
the property damaged and a stipulated 
amount at which the loss was fixed. To this 
statement the adjuster wrote, “does not in 
any respect waive any of the conditions of 
the policy.” The Court of Civil Appeals 
had previously held that the parties had 
agreed on the loss and that the company 
was already obligated to investigate and 
determine the amount of the loss when the 
agreement was executed. The Texas Com- 
mission of Appeals held that this position 
was untenable and the company was not 
estopped to deny payment on account of 
the insured’s breach of the policy. The 
court said: 


“As it now appears, defendant was not 
at the time the non-waiver agreement 
was executed, obligated to do anything 
with respect to the policy. Defendant at 
that time in view of the claim made un- 
der the policy by the gin company and 
the gin company in view of defendant's 
question as to liability, neither knowing 
with certainty the outcome, merely agreed 
to attempt to settle as many issues as 
possible by investigation of the facts. The 
mutuality of the promises set out in the 
agreement, together with the fact that 
under its terms one party or the other, 
or both, would be benefited or injured 
thereby, prevented its being a nudum 
pactum.” 


In the case of Standard Grocery Company 
v. National Fire Insurance Company, 32 
S. W. (2d) 1023, which is another suit un- 
der a fire insurance policy, the company 
was notified of the fire and a non-waiver 
agreement was executed. Then the adjust- 
er called on the insured, investigated the 
loss and agreed that it amounted to $4,000. 
The adjuster went even further and deter- 
mined that the salvage value was $1,875 
and he secured a purchaser who paid this 
amount to the insured, At the same time 
the adjuster, acting with great discretion, 
had the insured agree that this would not 
prejudice his right to resist liability on the 
policy. The court held that the acts of the 
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adjuster did not in any way constitute a 
waiver of the agreement, and said: 


“It is also well settled that a non-waiv- 
er agreement does not prevent a waiver 
by subsequent independent acts or state- 
ments of the company through its au- 
thorized agent. 33 Corpus Juris, 32. 

“If the adjuster had gone ahead and 
sold the salvaged goods without the con- 
sent of complainant and without reserv- 
ing the right of the company to contest 
its liability on the policy, we would have 
a different case.” 


It is a common practice for the claims 
investigator to take statements from wit- 
nesses and parties claiming to have knowl. 
edge of the facts of the loss involved. In 
Lever Brothers Company v. Atlas Assur- 
ance Company, 131 Fed. (2d) 770, the ad- 
juster was investigating a fire loss resulting 
from the explosion of a boiler and during 
the course of his investigation which was 
made under reserved rights, he discovered 
an unsigned, undated statement prepared 
by some of the insured’s engineers. This 
statement expressed the opinion of the 
writers about the condition of the boiler 
prior to the explosion and their conclusions 
as to the cause of the explosion. In a suit 
brought on the policy, the company having 
failed to pay the claim, the company at- 
tempted to introduce this unsigned, un- 
dated statement as an exhibit. The court 
did not have to hold that this piece of evi- 
dence was inadmissible insofar as it related 
to the non-waiver agreement because there 
were other available grounds for not ad- 
mitting it. However, the court goes inte 
great detail in holding that the statement 
is not admissible because this was evidence 
obtained by the company after the non- 
waiver agreement had been executed. The 
court said: 


“It will thus be seen that the non-waiv- 
er agreement provides that defendants 
might make an investigation as to liabil- 
ity and amount of loss without having 
such actions considered as a waiver of 
the rights of either party. Certainly, when 
defendants’ agent requested to be fur- 
nished with a copy of Exhibit A, the de- 
fendants were engaged in an investiga- 
tion covered by the non-waiver agree- 
ment, and the receipt of Exhibit A was 
a part of that investigation and was an 
act in furtherance thereof. It could there- 
fore not be considered as given uncondi- 
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tionally by the plaintiff, but only with. 
out waiver of plaintiff's rights under the 
agreement. Having received Exhibit A 
under the provisions of the non-waivyer 
agreement and such action being within 
the terms thereof, the insurance com. 
panies will not be permitted to ‘cat their 
cake and have it too’ by taking Exhibit 
A under a non-prejudicial agreement 
and then using it in a prejudicial man. 


ner. 


Also in the case of Tedder v. Home In. 
surance Company, 103 So. 674, the Ala. 
bama Supreme Court held that a non-waiy. 
er agreement executed by the company ad- 
juster was not waived even though he stat- 
ed to the insured his estimate as to the 
amount of the loss and impliedly invited 
an offer from the insured on that basis. The 
court said that the adjuster used merely 
equivocal conduct which would not permit 
an implication of waiver or surrender of 
rights in the face of an explicit denial of 
any intention to do so. This was a liberal 
court, indeed, for the court went on to say 
that even without any non-waiver agree- 
ment “the adjuster might have made any 
investigation he deemed appropriate of the 
circumstances of the fire, the conduct of 
the assured and the amount of the loss 
without waiving breaches, even though they 
were known to him.” The court was quick 
to admit, however, that a non-waiver agree- 
ment does not prevent a waiver by subse- 
quent independent acts or statements of the 
insurer through its adjuster having author- 
ity to act, and the court intimates that an 
unconditional promise to pay on the part 
of the adjuster would have resulted in a 
difficult decision. 

The name of the plaintiff in the case of 
Joye v. South Carolina Mutual Insurance 
Company, 32 S. E. 446, is just that to us 
who represent insurers. The insured’s loss 
was investigated, determined and adjusted 
under a non-waiver agreement. The loss 
occurred on March 13 of one year and then 
on April 22 of the following year the com- 
pany president wrote a letter to the insured 
stating that the loss would be paid. A proof 
of loss was submitted by the insured and 
then the company declined payment. In 
this case the court held that there was no 
waiver of the agreement despite the fact 
that the company performed the following 
acts: 


1. It made an investigation. 
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9, It stated that it was satisfied as to the 
insured’s honesty. 

3, It determined the value of the goods. 

4, It stated that it was satisfied with the 
roofs. 

5. It would pay in a short time. 


Any one of these five grounds would 
have given any other court reason to say 
that the agreement had been breached. 

An agreement to pay on the part of the 
company was declared to have waived the 
agreement in Springfield Fire and Marine 
Insurance Company v. Fine et al, 216 Pac. 
998. Similar holdings are found in State 
Mutual Insurance Company v. Green, 62 
Okla. 214; American Central Insurance 
Company of St. Louis v. Sinclair, 61 Okla. 
17; Queen of Arkansas Insurance Company 
vy. Larter, 108 Ark. 261; Anderson v. Stand- 
ard Fire Insurance Company, 143 Iowa 572; 
McMillian v. Insurance Company of North 
America, 78 S. C. 433. All of these courts 
state that such agreements are to be strictly 
construed. 

Before we leave this phase it would not 
be advisable to omit mention of Corson v. 
Anchor Mutual Fire Insurance Company, 
85 N. W. 806, decided in 1901 by the Su- 
preme Court of Iowa. The non-waiver 
agreement was entered into before any in- 
vestigation was made by the adjuster. The 
adjuster investigated the loss and because 
a non-coverage question arose, the insured 
hired an attorney. The insured furnished 
the adjuster with duplicate invoices cover- 
ing items damaged and executed a proof 
of loss. The court could have said that the 
acts of the adjuster went too far and ef- 
fected a waiver, but instead the court prac- 
tically does away with every non-waiver 
agreement. The court stated that “the non- 
waiver clause was in itself a part of the 
adjustment.” The court takes the attitude 
that a party to a contract having the right 
to declare it forfeited (in this case the in- 
surance company) must exercise that right 
when called upon to act under the contract 
and that he cannot recognize the contract 
as binding and afterwards insist upon the 
forfeiture. In other words, the adjuster hav- 
ing the power to waive any question of non- 
coverage could not deprive himself of such 
power by the non-waiver agreement. Thus 
stated the court: 


or 


The adjuster could not by his own 
stipulation deprive himself of the power 
to waive this forfeiture; nor could he, 
for that matter, deprive himself of the 
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power to waive his own stipulation for 
non-waiver.” 


While the court may have been justified 
in its final holding, its reasoning is wrong, 
for the adjuster or agent does not, by ob- 
taining a non-waiver agreement from the 
insured, deprive himself of the right or 
power to waive exceptions to the policy. 
This fact the court does not recognize. 


2. On Defense 


This particular phase applies almost en- 
tirely to contracts of indemnity insurance. 
When we reach the point of actual defense 
of a suit brought against the insured and 
there exists a dispute between the company 
and the insured on the question of cover- 
age, it is advisable from a practical stand- 
point to conduct and control the defense 
of the case for the insured, for we are in a 
much better position to defend knowing 
the facts, circumstances and claims of the 
injured or damaged third party. If there is 
a question of non-coverage, this question 
can always be determined later in a de- 
claratory judgment action or in a suit upon 
the policy. Practically, I say it is advisable 
to defend the insured under almost every 
circumstance, because by doing so we lose 
none of the benefits of our policy and we 
give the insured his best possible defense. 
Withdrawing from the defense of a case 
either immediately after it is filed or dur- 
ing the course of the trial is highly dan- 
gerous and at times disastrous. By with- 
drawing we may be estopped to deny that 
we lured the insured into a false sense of 
security or that we misled him or that we 
prevented him from going ahead in the 
preparation and the making of his own de- 
fense or that we have so changed or affect- 
ed his position that his interests have been 
prejudiced. These are all valid grounds for 
courts invoking an equitable estoppel 
against the company or a waiver of the 
agreement. The courts repeatedly hold that 
they frown upon forfeiture, waiver or estop- 
pel, but they do not hesitate to use these 
means against the company’s interests. The 
courts find it much easier to declare a waiv- 
er than to assert the doctrine of equitable 
estoppel. Stronger and better evidence is 
needed to evoke the estoppel than a waiver. 

In this phase we should consider a lead- 
ing New York case, Miller v. Union Indem- 
nity Company, 209 App. Div. 455, 204 N. 
Y. Supp. 730, where the company was faced 
with the question of either withdrawing or 
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continuing to defend the insured before 
trial, for at that time a question of cover- 
age developed. This N. Y. court would not 
allow the company to proceed with the 
defense under a disclaimer, the insured pre- 
viously having refused to sign a non-waiver 
agreement. The court maintained that the 
company’s interests and the insured’s inter- 
ests came into conflict when the question 
of coverage arose and, therefore, the com- 
pany had to make an election: (a) continue 
the case without the reservation, or (b) dis- 
continue the defense and stand on the res- 
ervation agreement. The court’s statement 
is as follows: 


“When confronted with this situation, 
assuming that the alleged defense was 
valid, the defendant (insurer) was put 
to an election. It could stand on its de- 
fense and refuse to go on, or it could 
abandon such defense and conduct the 
insured’s side of the action. It could not 
do both. A choice of the latter course 
was inconsistent with the maintenance 
of a claim of no liability.” 


However, in U. S. Fidelity and Guaranty 
Company v. Wyer, 60 Fed. (2d) 856, (writ 
of certiorari decided in (1932) 287 U. S. 
647, 53 S. Ct. 93), the 10th Circuit Court 
of Appeals held that the company could 
continue with the trial without waiving 
any of its rights after the non-waiver agree- 
ment was executed during the course of the 
trial and the evidence adduced on trial of 
the case revealed that the insured had mis- 
represented facts of the accident to the 
company. A letter was immediately ad- 
dressed to the insured amounting to a non- 
waiver agreement, and even though the 
company took steps toward an appeal after 
judgment rendered against the insured, the 
court held that this did not affect the waiv- 
er of the breach and does not mention the 
election doctrine followed in the Miller 
case. 

It has been held that the fact that the 
insurer continued the defense of an action 
against the insured, with knowledge of his 
lack of cooperation, did not effect a waiver, 
where he was expressly notified that it did 
not waive any right arising from the in- 
sured’s breach of the cooperation clause, 
especially where the attorneys were not en- 
tirely free to withdraw from the defense. 
See McDanels v. General Insurance Com- 
pany, 1 Cal. App. (2d) 454, 36 P. (2d) 829. 

Similarly, where the insurer’s attorney on 
learning that the insured had breached the 
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cooperation clause, entered into an oral 
agreement to continue the defense but only 
on the condition that the insurer by so 
doing did not waive its right to deny liabil. 
ity, it was held that there was no waiver 
of the breach. Allegretto v. Oregon Auto. 
mobile Insurance Company, 140 Or. 538. 
13 P. (2d) 647. 

But if the insurer’s attorneys have be. 
come attorneys of record for the insured 
and have entered upon his defense so that 
they owe him the duty conscientiously to 
represent him and a point is reached where 
his interests and those of the company con- 
flict, he must be given the opportunity to 
protect himself, and they cannot withdraw 
from the case even though they have exact. 
ed from him, on the strength of an al. 
leged breach of the cooperation clause, a 
non-waiver agreement, at least where it 
would to waiving himself out of court by 
reason of a consent to reservation of all 
rights by the company which he had been 
required to sign without consideration and 
without full understanding of its legal 
meaning or effect. The court in Automo- 
bile Underwriters’ Insurance Co. v. Long, 
(1933; Tex. Com. App.) 63 S. W. (2d) 356, 
stated: 


“When counsel were employed by the 
company they became Long’s unqualified 
attorneys of record, and as such they 
owed him the duty to conscientiously 
represent him, and if the point was 
reached where his interests and those of 
the company conflicted, he should have 
been so informed and given the oppor- 
tunity to protect himself. Certainly, the 
stipulation, if valid, was contrary to his 
interests, and, as testified to by him, he 
did not understand its meaning at the 
time he signed it, and did so only at the 
request of the attorneys. 

“The policy obligated the company to 
defend the suit, and having entered upon 
the defense, it was in no position to re- 
quire Long, without consideration and 
without his full understanding, to waive 
himself out of court. 

“When an insurance company con- 
tracts to defend suits against the insured 
it is bound in good faith to perform this 
obligation and has no right to insist upon 
the insured signing away his rights as a 
condition precedent to the performance 
of this duty.” 


In Salonen v. Paanenen et al, 26 Auto- 
mobile Cases, 635, the plaintiff was a judg- 
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ment creditor seeking to hold the company 
on a judgment obtained against the in- 
sured. During the course of the investiga- 
tion of the accident the insured gave a 
statement to the company adjuster and then 
refused to sign it. Under Massachusetts pro- 
cedure, the case was heard first before the 
auditor, and on trial before the auditor the 
insured repudiated his statements. After 
this hearing the company sent the insured 
a reservation of rights agreement based 
upon the lack of cooperation. After the 
auditor’s findings, the company notified 
the insured of the findings and restated its 
non-waiver position. The plaintiff, the 
judgment creditor, contended that the 
company’s defense of the case effected a 
waiver of the non-cooperation clause. How- 
ever, the court in holding for the company, 
stated that the responsibility might be dif- 
ferent if it had abandoned defense in the 
auditor’s hearing. The court said: 


“Where an insurer seasonably notifies 
its insured that it is continuing to defend 
the case subject to its right to disclaim 
later, the insured is in no position to say 
that he has been misled, and can take the 
necessary steps to protect his rights. 

“In this situation the basis for an estop- 


pel is lacking. 

“In order to work an estoppel it must 
appear that one has been induced by the 
conduct of another to do something dif- 
ferent from what otherwise would have 
been done and which has resulted to his 
harm and that the other knew or had 
reasonable cause to know that such con- 
sequence might follow.’ 

“The company found itself on the 
horns of a dilemma through no fault of 
its own. If it continued to defend the case, 
it ran the risk of losing its right to dis- 
claim later. If it severed its connection 
with the case, it also ran the risk of in- 
curring liability to its assured. Under the 
policy the company had agreed to defend 
all suits, including those that were 
groundless or fraudulent, which were 
brought against the assured ‘as respects 
insurance afforded’ by the policy. If with- 
out excuse the company refused to de- 
fend, or defended negligently, it would 
be liable to the assured. 

“We are not to be understood as hold- 
ing that an insurer may reserve its rights 
to disclaim liability in a case and at the 
same time insist on retaining control of 
its defense. But here the assured never, 
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after learning of the company’s position, 
offered or attempted to assume defense 
of the action but, for aught that appears, 
acquiesced in the conduct of the case by 
the company.” 


In concluding this phase of the discus- 
sion, we might add that any judgment 
creditor's rights do not go beyond those 
of the insured under reserved rights cases. 


3. On Appeal 


We find that there are very few cases de- 
fining an insurer’s duty toward appealing 
a judgment rendered against the insured 
where a reservation of rights agreement is 
in effect. Ordinarily the insurer has the 
right to appeal, but it is not necessarily 
obligated to appeal. The insurer is once 
again committed to act in good faith under 
the circumstances with its standard of care 
being covered by the conditions. 

The case of Ginder v. Harleysville Mu- 
tual Casualty Company, 17 Automobile 
Cases, 742, decided by the U. S. District 
Court, Eastern District of Pennsylvania on 
November 24, 1942, affirmed on appeal in 
the Circuit Court of Appeals, Third Cir- 
cuit, is the leading case on the subject and 
an examination of this case will give us an 
understanding on the law in this regard. 
Ginder filed his action against the company 
to collect the amount of a judgment ren- 
dered against him in an action brought by 
a third party, attorneys’ fees paid by him 
on appeal of the case, and costs covering 
transcript, appeal bond, printing of the 
record, etc. In the beginning, the company 
investigated the case and forwarded a non- 
waiver agreement to the insured for his 
execution. The insured refused to execute 
the agreement and then the company wrote 
a letter to him noting the fact that he had 
refused to sign the agreement and advising 
him that it was filing an answer, and a 
special appearance in order that all rights 
might be protected. The company advised 
that it would furnish counsel and manage 
and conduct the law suit, pay the expenses 
incident thereto with full reservation of all 
the terms of the policy. As indicated, a ver- 
dict was rendered against the insured fol- 
lowing which motion for new trial was 
made and argued by the company’s coun- 
sel, The motion was denied. The company 
thereupon disclaimed liability, refused to 
pay the judgment and advised that it con- 
sidered an appeal unavailing and if one 
were prosecuted, it was to be at the plain- 
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tiff’s own expense. The plaintiff then con- 
sulted private counsel and was advised that 
there were substantial questions of both 
fact and law involved and that an appeal 
was proper. An appeal was taken and the 
lower court’s judgment was affirmed. 

We need not go into the question of cov- 
erage, but to state that the question was 
decided against the company. The other 

uestion involved was also decided against 
the company for it was held liable for the 
expenses and costs of the appeal. The basis 
of the court’s decision is primarily that of 
bad faith on the part of the company. It is 
stated that the plaintiff had to make a de- 
cision as a layman on the merits of an ap- 
peal after he had been informed that the 
company would not pay the judgment nor 
take an appeal and had argued strenuously 
against its liability under the policy. The 
court says that the company is not in a 
sition under these circumstances to decide 
whether to appeal because its interests con- 
flict with those of the insured. The court 
gives a third reason for its decision by stat- 
ing that the question of coverage was one 
of law which should have been decided by 
the company before taking any part in the 
case. That portion of the decision which is 


highly important on the question of appeal 
is as follows: 


“It must be remembered that Ginder, 
upon receipt of notice from the company 
that they would not take an appeal nor 
pay the judgment entered against him, 
was placed in the position of making de- 
cision alone as a layman, of whether he 
should accept the consequences of a judg- 
ment being entered against him, and as- 
sert what he considered his legal right 
under the policy by bringing suit against 
the defendant for the amount of the judg- 
ment, or whether he should try to reduce 
the risk of his legal stand by taking an 
appeal in the hope that he would get a 
new trial and escape liability. In this pre- 
dicament, having been told by the de- 
fendant it would not pay the judgment 
and having been told an appeal would 
not be prosecuted, and after having heard 
counsel for the defendant try the case 
and mW his non-liability, was plaintiff 
entitled to seek impartial counsel and 
advice? Was this the coverage plaintiff 
bargained for in his contract of insur- 
ance? I feel he was entitled to seek new 
counsel and this was not the coverage 
bargained for. I reach this conclusion be- 
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cause seeking other counsel was, it seems 
to me, the only reasonable course to pur- 
sue. When told the defendant compan 
would not pay the judgment and tha 
there was no merit in an appeal, every 
avenue was closed to him if he heeded 
this advice and he would have to pay 
the judgment and bring suit for its re. 
covery against the defendant company, 
But the plaintiff in his contract with the 
defendant did not bargain for a lawsuit. 
He bargained for coverage, including the 
nego of a judgment if assessed against 

im, and it was the duty of the defend. 
ant, if it chose to guess at the legal re. 
sponsibility under its contract, to guess 
right or to take all the consequences 
which flow from a bad guess, one of 
which was—on account of the predica. 
ment they had placed plaintiff in by their 
acts and conduct—his necessity to resort 
to his own counsel, which I hold was jus. 
tifiable under the particular facts here 
and he should be compensated. This con- 
clusion does not impugn the judgment 
of the defendant in advising against an 
appeal, for in fact their judgment was 
sustained by the Appellate Court, but 
rather it does, as it seems to me it should, 
compensate plaintiff for expenses in- 
curred, by reason of the inconsistency of 
defendant’s position. We must examine 
plaintiff's position not in the light of the 
fact that defendant's judgment with re- 
spect to an appeal was vindicated, but 
rather as of the time he was told the de- 
fendant would not pay this judgment and 
there was no merit in an appeal. What 
faith could one have in defendant’s judg- 
ment with respect to an appeal when col- 
ored with the assertion they would not 
pay the judgment? The answer, it seems 
to me, is that placed in this predicament 
by the defendant, the plaintiff should not 
be penalized for an attempt to escape 
liability, and thus avoid the necessity of 
a lawsuit against defendant. 

“This question of the payment of the 
costs of appeal flows, it seems to me, from 
the basic question here resolved against 
the defendant as to whether the plaintiff 
was within the exclusion provision of the 
policy. This was purely a question of law 
which they should have resolved one way 
or the other before taking any part in the 
case, and nothing happened, nor could 
happen, in the trial of the case which 
changed or could have changed the ques- 
tion except a verdict for Ginder, the 
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plaintiff in this case. In other words, it 
was unlike Mason-Henry Press v. Aetna 
Life Insurance Co., 211 N. Y. 489, and 
§ & C Motor Hire Co. v. New York In- 
demnity Co., 255 N. Y. 69, for in these 
cases a definite factual element which 
determined the question of defendant's 
jiability was resolved at the trial. Here 
the defendant company attempted to eat 
their cake and have it, hoping that the 
legal position they took with respect to 
the exclusion paragraph of the policy was 
a correct one.” 


Although the court mentions the Mason- 
Henry Press case, supra., and the § & C 
Motor Hire Co. case, these were not cases 
involving an appeal. A question of fact 
was involved in each case, and in both, the 
judgment was for the insurer. Apparently 
the court in the Ginder case is relying on 
the difference between a question of fact 
and the question of law. This illustrates 
another means which the courts use to de- 
cide for or against a waiver. 


CONCLUSION 


Apparently in order to avoid a waiver 
of exceptions and to prevent the doctrine 
of equitable estoppel applying in the in- 
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vestigation of claims and in the defense and 
appeal of suits where such obligations are 
performed on behalf of the insured, the 
following 10 rules should be observed by 
the insurer: 


1. Define its position clearly by agree- 
ment. 

2. Act with reasonable promptness in ad- 
vising insured of any action which might 
affect his position. 

3. Clearly advise the insured of his po- 
sition with respect to all parties concerned. 

4. Strictly abide by the terms of the 
agreement. 

5. Perform all obligations in utmost good 
faith. 

6. Do not mislead the insured in any 
manner. 

7. Do not permit insured to incur addi- 
tional expense or be placed in a position 
where he must perform additional obli- 
gations. 

8. Do not proceed and then withdraw, 
thereby affecting material rights of insured. 

9. Do not cause any change in insured’s 
position whether to his advantage or dis- 
advantage. 

10. A mistake in judgment by insurer 
does not evince bad faith, but might fur- 
nish cause for change in insured’s position. 


The San Francisco Meeting From A Wife’s Point of View 


By Mrs. Ropert M. (MARJorIE) NELSON 
Memphis, Tennessee 


ISSTAFF WRITER has been com- 

manded to give with some impressions 
on the late lamented I. A. I. C. Special 
Train pilgrimage. 

As impressions are of various sorts, both 
physical and mental, and those in turn can 
be subdivided ad infinitum (depending on 
the presence or absence of tall, frosty 
glasses) my job is a tough one, complicated 
further by seeming contradictions not un- 
usually associated with the contents of those 
glasses. 

And so, recalling the famous dictum of 
an eminent associate justice that simple 
words need not necessarily mean what they 
say, YOU ASKED FOR IT! 

When one hundred and forty men and 
women are confined to more or less restrict: 
ed quarters for an appreciable length of 


time the good and bad in them does some 
shifting about till the movement ends in a 
static condition of decent averages. There 
are changes individually, but en masse 
nothing has changed. 

A minor psychologist with a penchant 
for whistling in graveyards might have writ- 
ten the above in all earnestness. But this 
reporter—no part of a psychologist and with 
complete inability to whistle—can only look 
at the record as the late Al Smith was for- 
ever exhorting us. And the record shows 
that on the long trek from Chicago to our 
first sightseeing stop, Grand Canyon, our 
140 diverse individuals aboard the Liability 
& Casualty Limited defied the laws of prob- 
abilities. Close acquaintance did not breed 
contempt. On the contrary, an awareness 
of the general basic decency of our fellow 
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passengers developed stronger and stronger. 
As on shipboard, it took a day or two be- 
fore the hair was let down and in the case 
of one or two unfortunates there was noth- 
ing to let down—a condition sometimes 
charged to hair-splitting. But after this sim- 
ple gesture of coiffure defiance all was 
sweetness, light and harmony. (On consid- 
eration, that last word should be dropped 
from this factual essay.) On several occa- 
sions impromptu choral societies were 
heard to raise their voices in dissonant 
song. As I recall it, we were passing through 
irrigated sections at these times. Maybe 
there’s some affinity between water and 
discords. 

Buses met us at the Grand Canyon for 
sightseeing. What an inadequate phrase! 
Frankly, | was overcome to the point of 
silliness. All I could think of when looking 
down in the awesome depths was the re- 
mark ascribed to the veteran steam shovel 
man who from the same viewpoint deliv- 
ered his supreme accolade, “Gosh! What 
a job!” 

No one after viewing this stupendous 
chasm can ever have the same amour pro- 
pre. It is an automatic deflater of ego. As 
the merest coincidence some of our fellow 
legal lights came back to the train with 
their immaculate clothes on the baggy side. 

There is something inspiring and exhil- 
erating about mountains. Maybe the extra 
doses of cosmic rays one gets in the higher 
altitudes were responsible. At any rate the 
higher we got as we crossed into California 
there was a corresponding increase in crew 
spirits. Make no mistake. The word is used 
in its esthetic rather than its gustatory 
sense. A fitting frame of mind in approach- 
ing the home of make-believers where medi- 
ocrity is enthroned alongside of beauty, 
where adjectives are not just parts of speech 
—They are all of speech, where will o’ the 
wisps need no miasmic swamps to thrive. 
It was to this unreal land, this chaotic 
dreamland, we finally came to be met by 
the ever present buses for a tour among 
the colossals. 

Pasadena. Hollywood, Santa Monica and 
Los Angeles were a real four-star perform- 
ance, thanks to the hospitality brought 
about by an all-star cast of Los Angeles 
brothers of the Bar. 

There was an amusing incident in con- 
nection with our arrival at Fresno. One of 
our very good friends who shall be known 
simply as Mountain Dew and who had 
been one of the fountain heads of mirth 
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during the trip, through ignorance of Cali. 
fornian inflection interpreted the condye. 
tor’s call “Fresno” as Frisco. He hurriedly 
packed his things and to our consternation 
jumped the train and sped away. Some 
time later he reappeared still chipper and 
full of beams to be met with unmercify| 
kidding. The which he took rolling with 
the punches and grinning the while. He 
even became lyrical and reeled off a ditty 
to the effect that even though he had lost 
his head in California his heart had been 
misplaced many times en route. 

Mere words are futile in describing the 
scenic grandeur of Yosemite. Only a magic 
camera capable of capturing fugitive emo. 
tions could have been successful. We were 
an unusually silent throng. There was noth. 
ing one could say that wouldn’t have been 
fatuous in the presence of so much divine 
handiwork. Thus the spell of the Yosemite 
was on us. We shall probably never be en- 
tirely free of it, which is all to the good in 
this material world, (This is merely hear- 
say, I didn’t get off the train.) 

It was a chastened group that boarded 
the train for the run up to Frisco. We had 
been a bit too near Heaven to resort to the 
usual rightly badinage. However, the old 
camaraderie gradually reasserted itself and 
by the time we reached Frisco we were in 
the proper mood to respond in kind to the 
hilarious friends who greeted us in the 
lobby of the Fairmont Hotel in the Con- 
vention City. 

San Francisco! The scents of the Orient, 
the ships of all nations. The Gold Coast 
of ancient memory, the fabulous 49’rs and 
beyond compare the hospitality shown us 
on the “distaff” side of the Convention. Of 
such are memories made. 

After the serious work of the convention 
was completed we all met at our peripatetic 
home for the run up to Seattle where the 
A. B. A. was holding forth. Again we wives 
were sidetracked — but not to hold our 
hands. We explored Puget Sound from end 
to end and traveled in seagoing boats the 
paths of the famous Tugboat Annie. Our 
adventures were synthetic, of course, but 
we did manage a scowl or two at tugboat 
captains for tradition’s sake. 

To this observer, as we start on the back- 
ward journey, it was surprising to find the 
incessant gaiety, sprightly repartee, the 
light fantastic give and take was still aboard 
the train. This in spite of the task of as- 
similating enormous doses of nature’s won- 
ders that we had seen thus far. 
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For a change and a not unwelcome onc 
our leg of the journey to Victoria and Van- 
couver was via water. At this latter place 
we were to entrain again for the eastward 
jaunt to the ultra-smart lake region. 

There is no doubt whatever when one 
crosses the border into British Columbia. 
There is a definite change of tempo. It is 
the same reaction one gets in attempting 
a steep hill in high gear. This slowing of 

ce is particularly noticeable in Victoria. 
As British Columbia is preponderantly 
Anglo-Saxon the explanation of the even, 
unhurried mode of life doubtless lies in 
racial character. There’s nothing jitterbug- 
gy about an Englishman or a Scot. 

‘It is indeed unfortunate that Lake Louise 
and Banff were on the hind end of our 
wanderings. Seeing them was like adding 
some epicurean delight on top of a seven- 
course dinner. Our appetite even for sheer 
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breath-taking beauty was a trifle jaded. 
Surfeit had finally raised its head. 

The long ride through Canada to the 
border crossing at Portal was the occasion 
for many conspiratorial meetings. It seemed 
that everyone had some small, inconsequen- 
tial purchase that they first thought must 
be smuggled past the U. S. Customs, but at 
the show-down they laid it all on the line. 

And finally, the rounds and rounds of 
leave-takings with a tinge of sadness to 
them all. 

In conclusion I should like to quote from 
a letter received from Agnes Fitzgerald: 

“What started out as a commonplace 
train trip to the west gradually and surely 
developed into an accumulation of pleas- 
ant meetings with delightful acquaintances 
whose graciousness and congeniality we 
shall not soon forget.” 

All out for Chicago! 


The San Francisco Special Train Trip 


By J. H. GONGWER 
Mansfield, Ohio 


(O BEGIN with, this is a futile task. To 

those who took the Hegira with the 
I. C. Special, an attempt to tell about it 
cannot be but flat and inadequate; to those 
who were not in the group, it cannot be 
told in a manner commensurate with its 
delights, and besides they probably aren't 
interested anyhow. 

Hence, this will be largely narrative 
(which can be factual), since all other 
forms of discourse would not even state a 
cause of action. 

As stated in the brochure, the train left 
Chicago, August 26 at 12:15 o’clock, more 
or less. You have heard of hot towns. 
Believe you me, on that day Chicago was it, 
and on such days Chicago is the than which 
there is no than whicher. The Santa Fe, 
which on the whole did us well, forgot to 
turn on the refrigeration in several of the 
cars, of which the writer was the unhappy 
tenant of one, with the result that the club 
car was generously and overflowingly oc- 
cupied until we were well into the golden 
west. 

The schedule says that on Friday we 
crossed Colorado, New Mexico and Arizona. 
Unhappily, I became activated with a num- 
ber of the Southern delegates in the club 


car activities and am assuming that we 
operated according to schedule. 

Saturday was Grand Canyon day. To at- 
tempt to describe this great scenic wonder 
is as impossible as to win a crossing case 
against a railroad. Some of the brethern 
were a little agitated by the propensity of 
some of the bus drivers to tempt the edge 
of the canyon without actually descending, 
but I am pleased to report—no fatalities. 

As scheduled, we slept through the Mo- 
jave Desert, one of the finest deserts I ever 
slept through. The Huntington Hotel, at 
Pasadena, where we had breakfast, to us of 
the provinces is “something.” The ladies 
were duly and properly thrilled and agi- 
tated by the trip through Hollywood. Why 
Jack Benny’s house (which is no better 
than the houses of many of us) should give 
the dear ones high blood pressure, I don’t 
know, but it did. 

I seem to remember that the Los Angeles 
brethren (this wasn’t in the brochure) gave 
a cocktail party at the Jonathan Club. Since 
the libations were free, the visiting bar- 
risters were loath to leave, thereby giving 
Escort Graham two more stomach ulcers. 
The evening included a dinner and an ex- 
cellent floor show at the Biltmore Hotel. 
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I did not get to the cocktail party as I was 
visiting with a cousin whom I had not seen 
for twenty-five years. 

On the fifth day, we had breakfast at 
Fresno (lousy). The big trees seen on this 
trip are the most inspiring of anything 
seen on the tour, or at any other time. 
However, the trip to and fro was a trifle 
on the warm order. That night, as adver- 
tised, we arrived at San Francisco for the 
convention, which academically at least, 
was the purpose of the trip. 

The convention, which was excellent, 
will be adequately related by others. 

After leaving San Francisco, we passed 
through Northern California and Oregon. 
The scenery was indescribable. Many of us 
were well-nigh tramped to death by the 
picture delegation, who should possess 
visual and permanent evidence of the gran- 
deur of the Sierras. This was, by far, the 
most gorgeous and inspiring scenery seen 
on the entire trip. 

At Seattle, the situs of the American Bar 
Convention, the local fraternity members 
extended themselves to make us welcome. 
We were hospitably and generously enter- 
tained in the homes of the members of the 
Seattle Bar. Seattle is delightful. Its flowers 
and vegetation are nothing short of inspir- 
ing. If I should ever decide to leave Mans- 
field (God forbid) for another city, I should 
like Seattle. 

The trip by boat from Seattle to Victoria 
and thence to Vancouver to us landlubbers 
was most inspiring. At Victoria, I am told, 
many of the members became well-nigh in- 
solvent as the result of the shopping activi- 
ties of their respective spouses. 

From Vancouver, we slept to Fields, B. C. 
Thence, to Lake Louise. Words, paintings 
and even colored photography are wholly 
inadequate to do justice to this gorgeous 
natural beauty. To be appreciated, this 
single picture must be seen. I saw tears 
come to the eyes of strong men as they 
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viewed its incomparable and indescribable 
beauty. From there, we went to Banff. Lake 
Louise presents one picture—Banff many, 
One day would suffice for Louise; Banff 
would require more. The Canadian Rockies 
are magnificent and unbelievably awe-in- 
spiring. Still, for serene beauty, the Sierras 
stand supreme. 

We entered these more or less United 
States at Portal and passed through the 
boundless wheat fields of North Dakota 
and arrived at St. Paul, September 14, and 
rode the Zephyr to Chicago, where we dis. 
persed to our various and _ respective 
domiciles. 

It was a great trip. For the wondrous 
scenes of nature; the pleasure and enjoy. 
ment of three weeks; the friendships made; 
the indelible and beautiful etchings upon 
the tablets of memory, we are all grateful. 

I should be remiss indeed if I did not 
express the thanks and appreciation of all 
to C. E. Graham, our escort. While we tried 
his patience and did not always cooperate 
or move according to plan, we love him 
and are grateful for his conscientious and 
watchful care. I also salute Duncan Lloyd, 
who in his quiet and unobtrusive way, con- 
tributed not inconsiderably to the success 
of the venture. To Pat Carey, whose ebul- 
lient spirit, radiant personality and inspir- 
ing singing kept all the tenants happy and 
carefree, should go a vote of thanks. The 
hat was passed for the porter who insisted 
upon singing Irish songs. Since Pat got no 
hat (that one is worthy of Wayne Stichter), 
I give him our thanks and appreciation. 

All in all, it was a great tour and a won- 
derful trip. Lawyers and their wives from 
all parts of the country met on common 
ground, forgot their sectional differences 
and in the grand fraternity of lawyers ex- 
emplified a spirit of camaraderie seldom 
seen, had a happy and wonderful time to- 
gether and experienced a glorious addition 
to the precious storehouse of memories. 
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Albert, Milton A., Baltimore, Md. 
Allison, John M., Tampa, Fla. 

Anderson, Newton E., Los Angeles, Calif. 
Andrews, John D., Hamilton, Ohio. 
Apperson, John W., Memphis, Tenn. 
Atkins, C. Clyde, Miami, Fla. 

Baier, Milton L., Buffalo, N. Y. 

Baker, Harold G., East St. Louis, Iil. 
Baker, Sam Rice, Montgomery, Ala. 


Barfield, Charles V., San Francisco, Calif. 


Barnes, George Z., Peoria, IIl. 

Barton, John L., Omaha, Neb. 

Bateman, Harold A., Dallas, Texas 
Bauder, Reginald I., Los Angeles, Calif. 
Baylor, F. B., Lincoln, Neb. 

Beechwood, George E., Philadelphia, Pa. 
Bennett, Hugh M., Columbus, Ohio 
Benoy, Wilbur E., Columbus, Ohio 
Benson, Palmer, St. Paul, Minn. 

Betts, Forrest A., Los Angeles, Calif. 
Blalock, James T., Los Angeles, Calif. 


Blanchet, George Arthur, New York, N. Y. 


Boss, Henry M., Providence, R. I. 
Brewer, Edward C., Clarksdale, Miss. 
Bronson, E. D., San Francisco, Calif. 
Brown, Garfield W., Chicago, III. 

Brown, Oscar J., Syracuse, N. Y. 

Brown, William Russell, Houston, ‘Texas 
Buck, Henry W., Kansas City, Mo. 
Caldwell, Lester M., San Francisco, Calif. 
Carey, L. J., Detroit, Mich. 

Caverly, Raymond N., New York, N. Y. 
Cecil, Lamar, Beaumont, Texas 
Chalmers, William W., Chicago, III. 
Cheek, Alex, Oklahoma City, Okla. 


Chilcote, Sanford Marshall, Pittsburgh, Pa. 


Christovich, Alvin R., New Orleans, La. 
Cobourn, Frank M., Toledo, Ohio 
Coleman, Fletcher B., Bloomington, III. 
Colflesh, R. W., Des Moines, Iowa 
Combs, Hugh D., Baltimore, Md. 
Conway, James D., Hastings, Neb. 
Cook, Jo D., Seattle, Wash. 

Cope, Kenneth B., Canton, Ohio 
Crawford, Milo H., Detroit, Mich. 
Crider, Joe, Jr., Los Angeles, Calif. 
Crosby, C. C., Oakland, Calif. 

Dempsey, pom White Plains, N. Y. 
Dew, W. Braxton, Hartford, Conn. 
Diehm, Ellis Raymond, Cleveland, Ohio 
Donovan, James B., New York, N. Y. 
Dougherty, Glenn R., Milwaukee, Wisc. 


DuMoulin, L. St. M., Vancouver, B. C., 


Canada 
Dutton, W. L., Cedar Rapids, Iowa 


Eager, Pat H., Jr., Jackson, Miss. 
Eggenberger, William J., Detroit, Mich. 
Ely, Walter, Los Angeles, Calif. 
Ely, Wayne, St. Louis, Mo. 
Fais, Gervais W., Columbus, Ohio 
Faude, John P., Hartford, Conn. 
Fellers, James D., Oklahoma City, Okla. 
Fields, Ernest W., New York, N. Y. 
Gallagher, Lasher B., Los Angeles, Calif. 
Gardere, George P., Dallas, Texas 
Geer, Arthur B., Minneapolis, Minn. 
Gist, Howard B., Alexandria, La. 
Gongwer, J. H., Mansfield, Ohio 
Gooch, J. A., Fort Worth, Texas 
Gorton, Victor C., Chicago, Ill. 
Gould, Charles P., Los Angeles, Calif. 
Graham, John C., Hartford, Conn. 
Grahame, Orville F., Worcester, Mass. 
Gresham, Newton, Houston, Texas 
Grissom, Pinkney, Dallas, Texas 
Gross, Daniel J., Omaha, Neb. 
Grubb, Kenneth P., Milwaukee, Wisc. 
Hamilton, John S., Jr., Chicago, IIl. 
Hardie, Thornton, El] Paso, Texas 
Hayes, Gerald P., Milwaukee, Wisc. 
Head, Walton O., Dallas, Texas 
Healy, T. J., New York, N. Y. 
Heneghan, George E., St. Louis, Mo. 
Heyl, Clarence W., Peoria, Ill. 
Hoffstot, W. H., Jr., Kansas City, Mo. 
Holt, Parker, Fort Myers, Fla. 
Horn, Herbert, Atlantic City, N. J. 
Howell, Edward, Oklahoma City, Okla. 
Hughes, James W., Los Angeles, Calif. 
Humkey, Walter, Miami, Fla. 
— Welch, Greensboro, N. C. 

arr, Payne, Seattle, Wash. 
Kelly, Ambrose B., Providence, R. I. 
Kemper, W. L., Houston, Texas 
King, Bert, Wichita Falls, Texas 
Kitch, John R., Chicago, III. 
Klein, Gerald B., Tulsa, Okla. 
Kluwin, John A., Milwaukee, Wisc. 
Kristeller, Lionel P., Newark, N. J. 
Kuhn, Edward W., Memphis, Tenn. 
LaBrum, J. Harry, Philadelphia, Pa. 
Lancaster, J. L., Jr., Dallas, Texas 
Lantz, M. P., Kansas City, Mo. 
Lazonby, J. Lance, Gainesville, Fla. 
Lesemann, Ralph F., East St. Louis, Ill. 
Levin, Samuel, Chicago, III. 
Little, James, Big Spring, Texas 
Lloyd, L. Duncan, Chicago, III. 
Locke, L. J., Chicago, Ill. 
Lord, John S., Chicago, IIl. 
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Lucas, Wilder, St. Louis, Mo. 
McAlister, David I., Washington, Pa. 
McClendon, William H., New Orleans, La. 
McConnell, F. B., Los Angeles, Calif. 
McDonald, W. Percy, Memphis, Tenn. 
McGough, Paul J., Minneapolis, Minn. 
McKelvy, W. R., Seattle, Wash. 
McKesson, Theodore G., Phoenix, Ariz. 
Manier, Miller, Nashville, Tenn. 
Mansfield, Walter A., Detroit, Mich. 
Marcus, David C., Beaumont, Texas 
Marryott, Franklin J., Boston, Mass. 
Martin, Clarence E., Martinsburg, W. Va. 
Mautz, Robert T., Portland, Oregon 
Mayne, Walter R., St. Louis, Mo. 
Meader, Henry C., Montgomery, Ala. 
Mehaffy, James W., Beaumont, Texas 
Miller, Orrin, Dallas, Texas 
Mock, Fred M., Oklahoma City, Okla. 
Moody, L. Denman, Houston, Texas 
Montgomery, Richard B., Jr., New Orleans, 
La. 
Morris, Larry W., Houston, Texas 
Morris, Stanley C., Charleston, W. Va. 
Morse, Rupert G., Kansas City, Mo. 


Moule, Reid S., Buffalo, N. Y. 
Mudd, J. P., Birmingham, Ala. 
Nelson, Robert M., Memphis, Tenn. 
Nichols, Henry W., New York, N. Y. 
Niehaus, John M., New York, N.Y. 


Noll, Robert M., Marietta, Ohio 
O’Brien, Joseph F., Brooklyn, N. Y. 
O’Brien, Matthew J., Chicago, Ill. 
O’Kelley, A. Frank, Tallahassee, Fla. 
Orlando, Samuel P., Camden, N. J. 

Orr, George Wells, New York, N. Y. 
Park, Arthur A., San Francisco, Calif. 
Parker, G. W., Jr., Fort Worth, Texas 
Parker, Leo B., Kansas City, Mo. 
Pierson, Welcome D., Oklahoma City, Okla. 
Pledger, Charles E., Jr., Washington, D. C. 
Powell, Arthur G., Atlanta, Ga. 

Priest, Myrl F., St. Paul, Minn. 

Rankin, James King, Atlanta, Ga. 

Raub, Edward B., Jr., Indianapolis, Ind. 
Reed, Fred O., Los Angeles, Calif. 
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Reynolds, Hugh E., Indianapolis, Ind. 
Riepe, Carl C., Burlington, lowa 
Rogoski, Alexis J., Muskegon, Mich. 
Rollins, H. Beale, Baltimore, Md. 
Ross, James H., Oklahoma City, Okla. 
Rowe, Royce G., Chicago, IIl. 
Rudolph, Harold W., New York, N. y. 
Runkle, Clarence B., Los Angeles, Calif. 
Ryan, Lewis C., Syracuse, N. Y. 

St. Clair, Ashley, Boston, Mass. 

Schell, Walter O., Los Angeles, Calif. 
Schlotthauer, George McD., Madison, Wis. 
Schmidt, George L., Houston, Texas 
Scroggie, Lee J., Detroit, Mich. 

Sewell, Ben G., Houston, Texas 
Shaffer, Herbert, Cincinnati, Ohio 
Shuttleworth, V. C., Cedar Rapids, lowa 
Smith, Forrest S., Jersey City, N. J. 
Smith, H. L., Tulsa, Okla. 

Spray, Joseph A., Los Angeles, Calif. 
Sterry, Philip C., Los Angeles, Calif. 
Stewart, Joseph R., Kansas City, Mo. 
Stichter, Wayne E., Toledo, Ohio 
Strasburger, Henry W., Dallas, Texas 
Swanstrom, Gerald, Milwaukee, Wis. 
Sweet, Joe G., San Francisco, Calif. 
Taylor, Lowell W., Memphis, Tenn. 
Topping, Price H., New York, N. Y. 
Van Orman, Francis, Newark, N. ]. 
Varnum, Laurent K., Grand Rapids, Mich. 
Waechter, Arthur, J., Jr., New Orleans, La. 
Wassell, Thomas W., Dallas, Texas 
Watters, Thomas, Jr., New York, N. Y. 
Weichelt, George M., Chicago, III. 
White, Andrew J., Jr., Columbus, Ohio 
White, Lowell, Denver, Colo. 
Whitfield, Allen, Des Moines, Iowa 
Wicker, John J., Jr., Richmond, Va. 
Wisecarver, R. P., San Francisco, Calif. 
Woodward, Fielden, Louisville, Ky. 
Woolsey, Clarence O., Springfield, Mo. 
Yancey, George W., Birmingham, Ala. 
Yegge, Ronald V., Denver, Colo. 
Young, Frank W., Springfield, Ill. 
Young, Robert F., Dayton, Ohio 
Zarlengo, Albert E., Denver, Colo 





October, 1948 


INSURANCE COUNSEL JOURNAL 


Guest Registration — 1948 Convention 


Andrews, Mrs. John D. (Marie), Hamilton, 
Ohio 

Apperson, Mrs. John W. (Virginia), Mem- 
his, Tenn. 

Baier, Mrs. Milton L. (Madonna), Buffalo, 
N. Y. 

Baker, Mrs. Harold G., East St. Louis, Iil. 

Baker, Mrs. Sam Rice (Mary Louise), Mont- 
gomery, Ala. 

Bauder, Mrs. Reginald I. (Dorothy), Los 
Angeles, Calif. 

Bennett, Mrs. Hugh M. (Lois), Columbus, 
Ohio 

Betts, Mrs. Forrest A. 
geles, Calif. 

Betts, F. V., Seattle, Wash. 

Blalock, Mrs. James T. (Marian), Los An- 
geles, Calif. 

Boss, Mrs. Henry M., Providence, R. I. 

Blanchet, Mrs. George Arthur (Lucille), 
New York, N. Y. 

Brewer, Mrs. Edward C. (Ione), Clarksdale, 
Miss. 

Brown, Mrs. Oscar J. 
N. Y. 

Brown, Mrs. William Russell (Ruth), Hous- 
ton, Texas 

Brundidge, Oscar D., Dallas, ‘Texas 

Brundidge, Mrs. Oscar D. (Reba), Dallas, 
Texas 

Campbell, Clarence H., Seattle, Wash. 

Campbell, Mrs. Clarence H. (Vivian), Se- 
attle, Wash. 

Carey, Mrs. L. J. (Lena), Detroit, Mich. 

Cheek, Mrs. Alex (Margaret Ann), Okla- 
homa City, Okla. 

Chilcote, Mrs. Sanford Marshall (Mildred), 
Pittsburgh, Pa. 

Christovich, Mrs. Alvin R. (Elyria), New 
Orleans, La. 

Christovich, Bill, New Orleans, La. 

Cobourn, Mrs. Frank M. (Marguerite), 
Toledo, Ohio 

Cobourn, Miss Marcia, Toledo, Ohio 

Coleman, Mrs. Fletcher B. (Frances), 
Bloomington, III. 

Combs, Mrs. Hugh D. (Edith E.), Balti- 
more, Md. 

Conway, Mrs. James D. 
ings, Neb. 

Cope, Mrs. Kenneth B. 
Ohio. 

Crosby, Mrs. C. C., Oakland, Calif. 

Deak, William, Reading, Pa. 

Deak, Mrs. William (Grace), Reading, Pa. 


(LaVelle), Los An- 


(Mary), Syracuse, 


(Harriett), Hast- 


(Lela), Canton, 


Dempsey, Mrs. James (Mabel H.), White 
Plains, N. Y. 

Diehm, Mrs. Ellis 
Cleveland, Ohio 

Dinkelspiel, J. W., San Francisco, Calif. 

Dougherty, Mrs. Glenn R. (Evelyn), Mil- 
waukee, Wisc. 

Dougherty, Charles P., Milwaukee, Wisc. 

Eager, Mrs. Pat H., Jr. (Ann), Jackson, 
Miss. 

Eggenberger, Mrs. William J. (Elsie M.), 
Detroit, Mich. 

Eggenberger, William D., Detroit, Mich. 

Ely, Mrs. Walter (Ruby), Los Angeles, 
Calif. 

Ely, Mrs. Wayne (Amy Nelle), St. Louis, 
Mo. 


Raymond (Helen), 


Englena, George, San Francisco, Calif. 

Fais, Mrs. Gervais W., Columbus, Ohio. 

Fitzgerald, William L., Kalamazoo, Mich. 

Fitzgerald, Mrs. William L. (Agnes M.), 
Kalamazoo, Mich. 

Foyness, T. N., Lynn, Mass. 

Gallagher, Mrs. Lasher B. (Carol), Los An- 
geles, Calif. 

Garrison, Maynard, San Francisco, Calif. 

Garrison, Mrs. Maynard (Nathalie), San 
Francisco, Calif. 

Geer, Mrs. Arthur B. (Marie), Minneapolis, 
Minn. 

Geer, Chuck, Minneapolis, Minn. 

Geer, Harold, Minneapolis, Minn. 

Gongwer, Mrs. J. H. (Gladys), Mansfield, 
Ohio. 

Gooch, Mrs. J. A. (Adrienne), Fort Worth, 
Texas 

Gould, Mrs. Charles P. (Mary), Los An- 
geles, Calif. 

Graham, C. E., Chicago, Il. 

Graham, Mrs. C. E. (Elizabeth), Chicago, 
Ill. 

Grahame, Mrs. Orville F. (Paula), Worces- 
ter, Mass. 

Gross, Mrs. Daniel J. 
Neb. 

Grubb, Mrs. Kenneth P. (Marguerite), Mil- 
waukee, Wisc. 

Hamilton, Mrs. John S., Jr. (Laura), Chi- 
cago, IIl. 

Hamilton, Lawrence M., Chicago, IIl. 

Hamilton, Scott, Chicago, Ill. 

Hansen, Chester O., Fresno, Calif. 

Hardie, Mrs. Thornton (Mabelle), El Paso, 
Texas 

Healy, Mrs. T. J. (Leila), New York, N. Y. 


(Louise), Omaha, 
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Horn, Mrs. Herbert (Pauline), Atlantic 
City, N. J. 

Howell, Mrs. Edward (Mary), Oklahoma 
City, Okla. 

Hughes, Mrs. James W., Los Angeles, Calif. 

Hunt, Mrs. Edward H., San Francisco, 
Calif. 

Jordan, Mrs. Welch (Marietta), Greens- 
boro, N. C. 

Karr, Mrs. Payne (Sue), Seattle, Wash. 

Kemper, Mrs. W. L. (Lois), Houston, Texas 

King, Mrs. Bert (Cressie), Wichita Falls, 
Texas 

Kirtland, Richard L., Los Angeles, Calif. 

Kitch, Mrs. John R. (Mary), Chicago, III. 

Knapp, Frank J., Houston, Texas 

Knapp, Mrs. Frank J. (Inez), Houston, 
Texas 

Kristeller, Mrs. Lionel P. (Helen D.), New- 
ark, N. J. 

Kristeller, Miss Lois, Newark, N. J. 

LaBrum, Mrs. J. Harry (Catharine), Phila- 
delphia, Pa. 

Lancaster, Mrs. J. L., Jr. 
Texas 

Lantz, Mrs. M. P. (Virginia), Kansas City, 
Mo 


(Pat), Dallas, 


Little, Mrs. James (Irene), Big Spring, 
Texas 

Lloyd, Mrs. L. Duncan (Olivia), Chicago, 
Ill. ; 

Lloyd, Miss Kay, Chicago, III. 

Lucas, Mrs. Wilder (Ruth), St. Louis, Mo. 

McClain, Joseph, Jr., St. Louis, Mo. 

McClain, Mrs. Joseph, Jr. (Laura), St. 
Louis, Mo. 

McConnell, Mrs. F. B. (Vevay), Los An- 
geles, Calif. 

McDonald, Mrs. D. G., Oakland, Calif. 

McDonald, Mrs. W. Percy (Lily May), 
Memphis, Tenn. 

McGough, Mrs. Paul J. (Alice), Minneap- 
olis, Minn. 

McGough, Miss Patsy, Minneapolis, Minn. 

McKesson, Mrs. Theodore G. (Ruth), 
Phoenix, Ariz. 

Mansfield, Mrs. Walter A. (Dorothy), De- 
troit, Mich. 

Marcus, Mrs. David C. 
mont, Texas 

Marryott, Mrs. Franklin J. 
Boston, Mass. 

Martin, Mrs. Clarence E. (Agnes G.), Mar- 
tinsburg, W. Va. 

Meader, Mrs. Henry C. (Virginia), Mont- 
gomery, Ala. 

Miller, Mrs. Orrin (Margaret Alice), Dal- 
las, Texas 


(Maxine), Beau- 


(Stephanie), 
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Mock, Mrs. Fred M. (Berenice), Oklahoma 
City, Okla. 

Moody, Mrs. L. Denman (Ted), Houston 
Texas 

Montgomery, Mrs. Richard B., Jr. (Ella) 
New Orleans, La. 

Moreton, Arthur E., Salt Lake City, Utah 

Moreton, Mrs. Arthur E. (Ethel), Salt Lake 
City, Utah 

Morris, Mrs. Larry W. (Camille), Houston, 
Texas 

Morris, Mrs. Stanley C. (Leota), Charles. 
ton, W. Va. 

Moule, Mrs. Reid S. (Elizabeth), Buffalo. 
N. Y. 


Mudd, Mrs. J. P., Birmingham, Ala. 


Murman, Sydney, San Francisco, Calif. 

Murphy, Ray, New York, N. Y. 

Nelson, Mrs. Robert M. (Marjorie), Mem- 
phis, Tenn. 

Nichols, Mrs. Henry W. 
York, N. Y. 

O’Brien, Mrs. Joseph F. (Sue), Brooklyn, 
N. Y. 


(Bertie), New 


Park, Mrs. Arthur A. 
Francisco, Calif. 

Parker, Mrs. Leo B., Kansas City, Mo. 

Petrikin, Miss Rebecca, New York, N. Y. 

Pledger, Mrs. Charles E., Jr. (Beryle £.), 
Washington, D. C. 

Powell, Mrs. Arthur G. (Annie), Atlanta, 
Ga. 

Pullen, W. H., Jackson, Miss. 

Pullen, Mrs. W. H. (Catherine), Jackson, 
Miss. 

Rankin, Mrs. 
Atlanta, Ga. 

Rankin, Miss Margaret, Atlanta, Ga. 

Raub, Mrs. Edward B., Jr. (Madeline), 
Indianapolis, Ind. 

Raub, Miss Marilyn, Indianapolis, Ind. 

Rogoski, Mrs. Alexis J. (Loretta), Mus 
kegon, Mich. 

Rollins, Mrs. H. Beale (Mary), Baltimore, 
Md. 

Ross, Mrs. James H. (Harriet), Oklahoma 
City, Okla. 

Rotchford, Hugh B., Los Angeles, Calif. 

Rotchford, Mrs. Hugh B. (Georgia), Los 
Angeles, Calif. 

Rudolph, Mrs. Harold W. 
New York, N. Y. 


(Catherine), San 


James King (Margaret), 


(Phyllis C.), 


Ryan, Mrs. Lewis C. (Mildred H.), Syra- 


cuse, N. Y. 


Schell, Mrs. Walter O. (Bibian), Los An- 


geles, Calif. 
Schlotthauer, Mrs. George McD. 
Madison, Wisc. 
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schmidt, Mrs. George L. (Doris), Houston, 
Texas 7 
schmidt, Miss Courtney, Houston, ‘Texas 
scroggic, Mrs. Lee J. (Gertrude), Detroit, 
Mich. 
Sewell, 
Texas 
Shaffer, Mrs. 
nati, Ohio 


Mrs. Ben G,. (Betty), Houston, 


Herbert (Dorothy), Cincin- 


Spray, Mrs. Joseph A. (Locta), Los An- 
geles, Calil. 

sterry, Mrs. Philip C., Los Angeles, Calif. 

Stewart, Mrs. Joseph R. (Edna), Kansas 
City, Mo. 

Stewart, Joe, Jr.. Kansas City, Mo. 

Stichter, Mrs. Wayne E. (Irene), 
Ohio 

Strasburger, Mrs. Henry W. (June), Dallas, 
Texas 

Strasburger, Miss Mary, Dallas, Texas 

Strasburger, John, Dallas, ‘Texas 

Taylor, Mrs. Lowell W. (Gertrude), Mem- 


phis, Tenn. 


Loledo, 


Reception for 


By Roper 
Memphis 


HIS Reception was held immediately 

after the first morning’s business ses- 
sion at 12:00 noon in the beautiful Green 
Room of the Fairmont Hotel. ‘The recep- 
tion was originally scheduled to be a very 
small affair, but turned into a very large 
gathering and one of the outstanding enter- 
tainment high-spots of the first day. It was 
originally planned that this reception 
should be just for the new members, but it 
was enlarged to include members attending 
the Convention for the first time, which 
made a total of 52 new members and mem- 
bers attending the Convention for the Lirst 
time present. Many of those attending [on 
the first time were from the West Coast. 
The chairman, Robert M. Nelson, and the 
secretary, David I. McAlister, were author- 
ized to add on to their committee in order 
to have a number of some of the old mem- 
bers present to greet the new ones, and they 
did not use any limit in making the rest 
of the Convention members of their recep- 
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Umland, C. R., San Francisco, Calif. 

Varnum, Mrs. Laurent K. (Maryellen), 
Grand Rapids, Mich. 

Varnum, Miss Catherine, Grand Rapids, 
Mich. 

Varnum, Miss Irene, Grand Rapids, Mich. 

Watters, Mrs. Thomas, Jr. (Marie), New 
York, N. Y. 

White, Mrs. Andrew ]. 
lumbus, Ohio 

White, Mrs. Lowell (Laura Louise), Den- 
ver, Colo, 

W isccarver, 
Calif. 

Wolcott, Fred, Pacilic Palasaides, Calif. 

Wolcott, Mrs. Fred (Phyllis), Pacific Pal- 
asaides, Calif. 

Wolcott, Miss Lee, Pacific Palasaides, Calif. 

Woodward, Mrs. Fielden (Ellagarth), Louis- 
ville, Ky. 

Young, Mrs. Robert F. 
Ohio 

Zarlengo, Mrs. Albert E. 
ver, Colo. 


(Dorothy M.), Co- 


R. P. (Ethel), San Francisco, 


(Kathryn), Dayton, 


(Eleanor), Den 


New Members 


M. NELSON 


Tennessee 


tion committee, as everybody was_ there. 
Phe new members were dolled up for iden- 
tification and not lor beauty’s sake with 
the fresh red California rose which they 
wore in the lapel of their coats. Relresh- 
ments ol various types were served and ac- 
cepted by all present without any notice- 
able restraint or bad results. The party ap- 
peared to take over the committee, instead 
of the committee taking over the party, fon 
it was going so strong it was hard to stop 
when the limit expired. In fact, the chair- 
man was forced to stand on the refreshment 
bar and give summary notice that the budg- 
ct money allowed the committee had not 
only run out, but had been exceeded by 
approximately four times. At any rate, we 
hope and feel that the new members and 
those attending the Convention for the first 
time were well received, and we recommend 
this affair as a regular event, even though 
we do not have but one new member as a 
guest for the party. 





